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In the Court of Appeals of the District of Columbia. 


No. 1884. 

Charles Bendiieim et al., Appellants, 

vs. 

Thomas II. Bickford. 


a Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendiieim and David Rothschild, Complainants, 

vs. 

Thomas Diggins and Thomas II. Pickford, Defendants. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Bill. 

Filed June 23, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendiieim and David Rothschild, Complainants, 

vs. 

Thomas Diggins and Thomas H. Pickford, Defendants. 

To the Supreme Court of the District of Columbia: 

First. That they are citizens of the United States of lawful age, 
and file this suit in their own right with respect to the matters here¬ 
inafter recited, and at time of the transaction and entering into the 
agreement herein set forth they were co-partners as attorneys at law, 
and so practicing as such in the Courts of the District of Columbia. 

Second. That the defendants are citizens of the United States, of 
lawful age; thatsfhey are sued in their own right; that the defendant 
Thomas H. Pickford is a resident of the District of Columbia, and 
the present residence of the defendant Thomas Diggins is to the 
complainants unknown. 

1—1884a 
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CHARLES BENDHEIM ET AL. YS. THOMAS H. PICKFORD. 


Third. That for some time prior to, to-wit, the 11th day of May, 
1904, and on said date and thereafter, the complainants, as attorneys 
at law were engaged as such in the practice of their profession in 
the City of Washington, District of Columbia, and as such 

2 attorneys at law, they were retained by the defendant Thomas 
Diggins, to prosecute a suit to secure the interest of the said 

Thomas Diggins who as heir at law, was interested in the estate of 
Patrick Diggins who died seized of the property hereinafter described, 
and it was then and there agreed by the said Thomas Diggins and 
Complainants that they the complainants were to receive a retain¬ 
ing fee of $150.00 and fifteen per cent, of any and all recovery that 
may be secured for the said Thomas Diggins, whether the same be 
money or real property, and the said defendant Diggins did assign 
to complainants fifteen per cent, of his interest in said recovery as 
security for the payment of the services of said complainants as 
aforesaid; and the complainants further say that in all respects they 
fully complied with the covenants and agreements on their behalf 
to be performed and kept as the same are set forth and contained in 
said agreement dated, to-wit, 11th day of May, 1904, with reference 
to the property therein described and the services therein enumer¬ 
ated to be performed, which was duly executed by the parties whose 
names appear thereto, a true copy of which said agreement is hereto 
annexed as part hereof, and marked as Exhibit “A.” 

Fourth. That after the making of the contract by the complain¬ 
ants with the defendant Diggins and the declaration of lien on his 
interest in the property in these proceedings described, and before 
the purchase and acquisition of any interest therein by the defend¬ 
ant Pickford, said defendant was duly notified by the complainants 
of their contract and agreement and the interest they had in the 
property of the defendant Diggins. 

3 Fifth. Your complainants further say that on, to-wit, May 
24th, 1906 the defendant, Thomas H. Pickford notwithstand¬ 
ing there had been filed in this Court on May 12th, 1904, a suit for 
partition by defendant Thomas Diggins as complainant known as 
No. 24,660 Equity, of the real estate of the late Patrick Diggins, 
late an uncle of Thomas Diggins, Mary T. Diggins and Margaret 
Diggins, and that personal service had been had therein on the two 
latter as defendants, and notwithstanding the fact that the agreement 
and declaration of lien herein set forth, and of which he the said 
Pickford had as vour complainants are informed and therefore aver 
reasonable and Sue notice, filed the suit No. 26,298 wherein he 
sought partition and sale of the property therein, in said agreement of 
to-wit, May 11th, 1904 and said Bill (Equity 24660) described, and 
in said Bill Equity No. 26298 alleging that he, the said defendant 
Pickford, had purchased the one third interest of the defendant, 
Thomas Diggins in said property, and asking for a partition by sale 
of said property, alleged to be owned by defendant Thomas Dig¬ 
gins, Mary T. Diggins and Margaret Diggins. 

Sixth. And the complainants say that in said suit last aforesaid 
such proceedings were had therein that on, to-wit, June 8th, 1906, 
a decree for sale was made therein wherein and whereby Samuel 
Maddox, Francis H. Stephens and Leon Tobriner were appointed 
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CHARLES BENDHEIM ET AL. VS. THOMAS H. PICKFORD. 3: 

trustees to make sale of the property therein and thereby described, 
and the advertisement has been made of the sale thereof, to-wit, on 
the — day of June, 1906, as appears by a true copy thereof 

4 hereto annexed as a part hereof and marked Exhibit “B. n 

Seventh. That on, to-wit, July 6th, 1904, the complainants 
recorded the original of the agreement in the second paragraph set 
forth in the office of the Recorder of Deeds of the District of Colum¬ 
bia in Liber 2829 at folio 248 of the land records of said District, 
and thereafter duly notified the defendant Thomas H. Pickford, and 
his agent John H. Walter that, they, the complainants had said con¬ 
tract and agreement as herein set forth and claimed a lien on the 
property therein described for and on account of the services which 
the complainants duly performed as therein required and set forth. 

That in and by the deed from the defendant Thomas Diggins to 
the defendant Thomas H. Pickford it was and is provided, among 
other things, that the said Pickford took and acquired the said in¬ 
terest of the said Diggins in and to the said property described in 
said advertisement referred to subject to said Equity suit No. 2466.0, 
the interest of the complainants therein, and as further appears ac¬ 
cording to the terms and conditions set forth in said deed which the 
complainants will at the proper time offer in evidence as part of 
their case, and according to the equities and rights of the Com¬ 
plainants, as they herein appear. 

Eighth. That notwithstanding the premises aforesaid, the defend¬ 
ant Pickford has taken the proceedings herein set forth for the 
purpose as therein apparent to deprive the complainants of their lien 
and claim as herein asserted, and as a matter of law and fact they are 
entitled to, and has thus and otherwise totally and utterly 

5 ignored the rights of the said complainants in the premises, 
and has refused and still refuses to recognize or admit their 

claims and interest in the property herein described and set forth 
in the advertisement made an Exhibit hereto which the complainants 
pray may be taken and considered as part hereof with the same force 
and effect as if specially incorporated at length herein, and such 
refusal to recognize the interest of the complainants under and by 
virtue of the contract and agreement aforesaid in the property and 
interest of the defendant Thomas Diggins is a deprivation of the 
rights of the complainants in the premises under and by virtue of 
said contract and agreement aforesaid, and the complainants say 
that the said rights and interests of the said Thomas Diggins as 
acquired and sought to be acquired by the defendant Pickford 
are subject to the equitable rights and lien of complainants in and 
to said property aforesaid and to the proceeds thereof as the same 
may be received or given credit for in the hands of the said defend’ 
ants Diggins and Pickford or either of them, and particularly the 
interest of said Pickford in said property alleged to have been ac¬ 
quired by him from the said Diggins, or the proceeds of such inter¬ 
est on a sale thereof as in said partition suit prayed; and the com¬ 
plainants say that as shown by the contract between them and the 
said Diggins and the declaration of lien as hereinbefore set forth, the 
defendant Pickford had full notice and knowledge, and he in his 




4 


CHARLES BENDHEIM ET AL. VS. THOMAS II. PICKFORD. 


dealings with the said Diggins acted with such notice and knowledge, 
and with the legal presumptions arising therefrom. 

Ninth. That as the complainants are advised by counsel, 

6 and on such advice charge that they are entitled to enforce 
their lien as herein set forth and shown in said contract and 

agreement against the property therein described or the proceeds 
thereof received or contracted to be received by the defendant Pick- j 
ford, or in which the defendant Pickford had or acquired an interest 
from the defendant Diggins, and have the Court so declare, and that 
whosoever purchases or contracts to purchase the property in these 
proceedings described, takes, acquires and purchases the same with 
full knowledge of the rights, claims, lien and claimed, rights, in¬ 
terests claims and lien of the complainants in and to said property, 
and that the said property and whatever interest may be acquired 
therein are subject thereto; and that the defendant Thomas Diggins 
in selling or attempting to sell said undivided interest in said prop¬ 
erty, and the defendant Pickford in purchasing, or attempting to 
purchase the same have acted and will hereafter act in the premises 
in connection therewith subject to the rights of the complainants as 
the same herein appear and claimed, and that whoever purchases or 
attempts to purchase at said sale aforesaid does so with full knowledge 
of the lien, claimed lien, rights and equities of the complainants in 
the premises with respect to said property and the claimed interests of 
the defendants Diggins and Pickford therein, for and on account of 
the matters herein set forth. 

The premises considered the complainants pray: 

1, That, process may duly issue to the defendants herein named 
commanding and directing them to appear and answer the exigieucy 
of this bill of complaint. 

7 2. That the court declare and decree that the complainants • 
as attorneys have a lien on the property in these proceedings j ; 

described as conveyed by the defendant Diggins to the defendant 
Pickford, or the proceeds derived or realized from the sale thereof 
and to which the defendant Pickford may be adjudged to be entitled, 
under the contract, and agreement aforesaid and of which the de- 
fendant Pickford had full notice to the extent and to the amount ; 
set forth in said contract and agreement. j 

3. That on a sale, if made bv said trustees as aforesaid, of said 
property described, so much of the proceeds thereof to which the j 
defendant Pickford may be entitled, as may be necessary, be applied 

to satisfy the claim and lien of the complainants as made herein, 
and that the Court will so order. f 

4. That such orders, directions and reference may be made in 
the premises as the Court in its wise judgment may determine. 

5. That the complainants may have such other and further relief ■’« 

in the premises as to the Court may seem just and proper and the I 
dictates of justice appear requisite. I 

The defendants to this bill of complaint are Thomas Diggins and 
Thomas H. Pickford. r 

CHARLES BENDHEIM. 
DAVID ROTHSCHILD. 

EDWIN FORREST, 

SoVr for Complainants. 1 
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Charles Bendheim being first duly sworn according to law 

8 deposes and says: That he is one of the complainants in the 
above entitled cause, has read over the bill by him subscribed 

and knows the contents thereof; that the facts therein stated of his 
own knowledge are true, and the facts therein stated on information 
and belief he believes to be true. 

CHARLES BENDHEIM. 

Subscribed and sworn to before me this 23rd day of June, 1906. 

J. R. YOUNG, Clerk, 

By FRED. C. O’CONNELL, 

'• Ass'tf Clerk. 

9 Exhibit A. 

Filed October 17, 1906. 

Recorded in Liber 2829, folio 227. 

This agreement made this 11th day of May, A. D. 1904, by and 
between Thomas Diggins, party of the first part, and Bendheim & 
Rothschild, parties of the second part. 

Whereas Patrick Diggins, deceased, late of the City of Washing¬ 
ton, District of Columbia, died seized of certain real estate located in 
said City & District; and Whereas the said Thomas Diggins desired 
to employ the said Bendheim & Rothschild as attorneys to prosecute 
a suit to secure his interest in said real estate by partition thereof or 
otherwise, as in the judgment of said Bendheim and Rothschild is 
deemed best. Now therefore, this agreement witnesseth that the said 
party of the first part retains the professional services of the said par¬ 
ties of the second part as his attorneys for the purpose aforesaid, and 
it is hereby agreed between the parties hereto that the said Bendheim 
and Rothschild will give their best skill and services in and about 
the premises aforesaid, and for such services the party of the first 
part agrees to pay a retaining fee of $150 and 15 per cent, of any 
and all recovery that may be secured for the said Thomas Diggins 
be the same money or real property, and whether the same be re¬ 
covered by suit or compromise, and said Thomas Diggins does hereby 
assign to the said Bendheim and Rothschild 15 per cent, of his in¬ 
terest in said recovery as security for the payment of the services 
aforesaid. 

10 Witness our hands and seals this 11th day of May, A. D. 
1904. 

THOMAS DIGGINS. [seal.] 

CHAS. BENDHEIM. [seal.] 

DAVID ROTHSCHILD, [seal.] 

Witnesses: 

T. G. MILLER, 

WILLIAM J. HILL. 

Personally appeared before me a Notary Public in and for the 
District of Columbia, Thomas Diggins, and Charles Bendheim and' 
David Rothschild, composing the firm of Bendheim and Rothschild, 
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who are personally well known to me as the persons who signed the 
writing hereto annexed, and acknowledged the same to be their act 
and deed. 

Given under my hand and notarial seal this 11th day of May, 
1904. 

[notarial seal.] THOMAS W. SQRAN, 

'Notary Public. 


11 Demurrer of Defendant Thomas H. Pick ford. 

Filed October 25, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendheim et al., Complainants, 

vs. 

Thomas Diggins et al.. Defendants. 

The demurrer of Thomas II. Pickford to the bill of complaint of 
Charles Bendheim and another against him herein exhibited. 

This defendant by protestation not confessing or acknowledging 
all, or any of the matters and things in the said bill of complaint 
contained to be true in manner and form as the same are therein 
set forth, doth demur thereto, and for cause of demurrer say- : 

That the said complainant hath not in and by his said bill stated 
such a case as doth or ought to entitle him to any such relief as is 
thereby sought and prayed for, from or against this defendant. 

Wherefore and for divers other errors and imperfections this de¬ 
fendant demands the judgment of this court whether he shall be 
compelled to make any further or other answer to the said bill, or 
any of the matters and things therein contained; and prays to be 
hence dismissed with his reasonable costs in this behalf sustained. 

SAM’L MADDOX, 

H. PRESCOTT GATLEY, 
Solicitors for Defendant Thomas H. Pickford. 

12 We hereby certify that in our opinion the foregoing de¬ 
murrer is well founded in law. 

SAM’L MADDOX, 

H. PRESCOTT GATLEY, 
Solicitors for Defendant , Thomas H. Pickford. 


District of Columbia, ss: 

Thomas H. Pickford, being first duly sworn, deposes and says: 
I am one of the defendants in the above entitled cause and that the 
foregoing demurrer is not interposed for delay. 

THOMAS H. PICKFORD. 
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Subscribed and sworn to before me this. 25th day of October, A. 
D. 1906, 

[seal.] JOHN P. McMAHON, 

Notary Public, D. €, 

. Order Overruling Demurrer. 

Filed December 21, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendheim et al., 
vs. 

Thomas Diggins et al. 

Upon consideration of the demurrer to the bill herein it 

13 is adjudged and ordered this 22" of December 1006 that said 
•Demurrer be and the same is hereby overruled with leave to 

the defendant Pickford to answer said bill within thirty (30) days 
from this date. 

By the Court: 

ASHLEY M. GOULD, Justice. 

Answer of Defendant Thomas H. Pickford. 

Filed January 18, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373, 

Charles Bendheim et al., Complainants, 

vs. 

Thomas Diggins et al.. Defendants. 

The separate answer of Thomas H. Pickford to the bill of com¬ 
plaint herein against him and another exhibited, 

1, This defendant has no personal knowledge of the matters and 
things set forth in the first paragraph of said bill, and can -therefore 
neither admit nor deny the same; but if they be material to the issues 
herein he demands strict proof thereof. 

2. He admits the allegations of the second paragraph of said bill. 

3. This defendant has no personal knowledge of the mat- 

14 ters and things set forth in the third paragraph of said bill, 
and can therefore neither admit nor deny the same; but if 

they be material to the issues herein he demands strict proof thereof. 

4. He denies absolutely and in toto the facts alleged in the fourth 
paragraph of said bill. 
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5. This defendant admits that on the 24th day of May 1906, he 
filed the bill for partition referred to in said paragraph, the same 
being numbered Equity No. 26298, wherein he alleged, inter alia, 
that he had purchased of said Thomas Diggins his undivided one- 
third interest in the property in said bill described and praying for 
a partition thereof. He denies, however, that he had reasonable and 
due notice of the alleged agreement of said complainants, or any 
notice thereof whatever, before the acquisition of said one-third in- ; 
terest in said property. He has no personal knowledge of the other 
matters and things in said paragraph alleged, and can neither admit 
nor deny the same; but if they be material he calls for strict proof 
thereof. 

6. He admits the facts alleged in the sixth paragraph of said bill. 

7. Answering the seventh paragraph of said bill this defendant 

says that he has no personal knowledge of the complainants record- j 
ing their alleged agreement, or of the date of such recording, but if f 
the same be material he calls for strict proof thereof. That he has J 

no recollection of the said complainants thereafter notifying him of | 

the existence of their alleged contract and agreement, though f 

15 they may have done so. He has no knowledge of any such | 
notice being given to John H. Walter, but says that even if 5 

such notice was given to said Walter it was no notice to him, this 
defendant; and he denies that said Walter was this defendant’s 
agent. 

He denies the other matters and things set forth in said paragraph 
and if they be material he calls for strict proof thereof. 

8. Answering the eighth paragraph of said bill this defendant 
says that he has done nothing whatever in the premises for the 
purpose of depriving the complainants of any right or claim which * 
they are entitled to as against him; and he denies that said complain¬ 
ants have any right or claim, legal or equitable, in the premises 

as against him. 

He is advised by counsel that the other matters and things set forth 
in said paragraph are conclusions of law, which it is not necessary 
for him to make answer unto. 

9. Answering the ninth paragraph of said bill this defendant says 
that he is advised by counsel that the matters and things therein set 
forth are conclusions of law which it is not necessary for him to make 
answer unto. 

Further answering said bill this defendant says that for a good 
and valuable consideration he purchased of and from the said defend- 
ant Thomas Diggins his undivided one-third interest in and to the 
real estate of which the late Patrick Diggins died seized and pos- j 
sessed, and that by the usual warranty deed said Thomas Diggins j 
conveyed said interest in fee simple in said property to this defend- [ 
ant, as will appear by reference to said deed recorded in Liber 1 

16 No. ? 2809 at folio 346 et seq. of the Land Records of said 
District, to which reference is hereby made for a particular 

description of said property, and for all other necessary purposes. \ 
' That at the time of such purchase this defendant had no notice 
whatever as to the existence of the contract or agreement set up by 
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said complainants in said bill, or of any claim by them under said 
alleged contract or agreement. 

And having fully answered this defendant prays to be hence dis¬ 
missed with his reasonable costs in this behalf most wrongfully and 
inequitably sustained. 

THOMAS H. PICKFORD. 

MADDOX and GATLEY, 

Solicitors for Defendant, Thomas II. Pickford. 

District of Columbia, ss: 

Before me the undersigned, a notary public, in and for the Dis¬ 
trict of Columbia, personally appeared Thomas H. Pickford, who, 
being first duly sworn according to law, deposes and says: I have 
read over the foregoing answer by me subscribed and know the 
contents thereof; the matters and things therein set forth as of my 
personal knowledge are true; and the matters and things therein 
set forth on information and belief I believe to be true. 

THOMAS H. PICKFORD. 

Subscribed and sworn to before me this 15th day of January, 
A. D. 1907. 

JOHN P. McMAIJON, 

[seal/] < Notary Public, D. G. 

17 Replication. 

Filed January 19, 1907. 

In the Supreme Court of the District of Columbia. 

, In Eq. No. 26373. 

Charles Bendiieim et al. 
vs. 

Thomas H. Pickford et al. 

The complainants hereby join issue with the defendant Thomas 
II. Pickford on his answer herein filed. 

EDWIN FORREST, 

SoVr for Complainants. 

Testimony on Behalf of Complainants. 

Filed September 28, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendiieim and David Rothschild 

vs. 

Thomas H. Pickford et al. 

To Samuel Maddox, Esq., and H. Prescott Gatley, Esq., Attorneys for 
defendants: 

Please take notice that at the request of counsel for complain-, 
ants, on Wednesday, January 23rd, 1907 at 3 o’clock P. M., at the 
2—1884a 
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office of Charles Bendheim, No. 472 Louisiana Avenue, Wash- 

18 ington, D. C., I will proceed to take the testimony of witnesses 
produced on behalf of the complainants in the above entitled 

cause. 

You are invited to be present and cross-examine the witnesses if 
you desire. 

JOHN A. SWEENEY, 
Examiner in Chancery. 

January 23rd, 1907. 

Met, pursuant to the aforegoing notice on Wednesday January 
23rd, 1907, at 3 o’clock P. M. at the office of Mr. Charles Bendheim, 
No. 472 Louisiana Avenue, Washington, D. C. to take testimony 
on behalf of complainants in the above entitled cause. 

Present: Mr. Edwin Forrest, on behalf of the complainants and 
Mr. H. Prescott Gatlcy on behalf of the defendant, Thomas H. Pick- 
ford, and Mr. Thomas IP. Pickford. 

Mr. Gatley: I object to the talcing of any testimony in this case at 
this time on the ground that the case is not in proper shape for the 
taking of testimony, the suit being against two defendants and only 
one having been served with process and filed an answer; and the 
case is not fully at issue. Therefore it is not proper to proceed with 
the taking of testimony now. I want it expressly understood that I 
waive no rights as to this objection by remaining at this session or 
by cross-examining any witness who may testify; and I give notice 
that I shall move to strike from the record any testimony 
taken. 

19 Mr. Forrest: Solicitor for the complainants says that it is 
immaterial, so far as the defendant Pickford is concerned 

whether the defendant Diggins has appeared and answered or in 
any other wise taken any steps in this matter. It is further sug¬ 
gested on the record that the solicitor for Pickford does not represent 
Mr. Diggins and is in no wise concerned in any defense that he 
could possibly make to this controversy. As the case is at issue so 
far as the defendant, Pickford, is 'concerned, the complainants will 
proceed with the taking of testimony. 

Whereupon David Botiisciiild being first duly sworn on behalf 
of the complainants, testified as follows: 

Direct examination. 

By Mr. Forrest: 

Q. Please state your name, residence and profession? A. David 
Rothschild; I am a member of the Bar and I live in Washington, 

d. c. 

Q. Were you a member of the Bar in January, 1904, and thence 
forward? A. I was. 

Q. In the year 1904 who, if anyone, was associated with you in 
the practice of your profession? 

Mr. Gatley: I object. 
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A. I was associated with Mr. Charles Bendheim in the 

20 practice of law, and we had offices in the Gunton Building. 

Q. In this City? A. In this city. 

Q. Down to what time did you and he continue practicing law 
together? A. Up until April of 1906. 

Q. Did you know one Thomas Diggins? A. I did. 

Q. When did you first become acquainted with him? A. It was 
some time in 1904. Do you want me to proceed now? 

Q. Just answer the question. A. Some time in 1904; the early 
part of 1904. 

Q,. And during the year 1904 did you do any legal business for 
Mr. Diggins, or your firm? A. Yes, sir; we did, our firm. 

Q.. What was the business ? A. Mr. Diggins came to the office and 
stated- 

Mr. Gatley: I object to anything which Mr. Diggins stated. 

A. (continued). Mr. Diggins came to our office, and at his request 
we looked into a case that he placed in our hands, an inheritance 
from his uncle. And we told him it would be necessary to partition 
the estate. 

Mr. Gatley: I object to any conversation which was had between 
this witness and Mr. Thomas Diggins. 

Q. State what you did in .respect to your employment by Mr. Dig¬ 
gins. A. In respect to our employment by Mr. Diggins we 

21 endeavored to secure a loan on his undivided interest in the 
estate and we were unsuccessful in getting a loan. And at 

Mr. Diggins 7 request I went with him to the office of a man named 
Walter in the Colorado Building, and I saw Mr. Walter and I 
said- 

Mr. Gatley: I object to any conversation had with Mr. Walter; 
and I move to strike out the answer of the witness to the previous 
question on the ground that it is entirely irrelevant and immaterial. 

Mr. Forrest : This testimony of the conversation with Mr. Walter 
the witness is directed to state, and counsel says he will further on 
prove that Mr. Walter was the agent of Mr. Pickford. 

Mr. Gatley: I object to any conversation had with Mr. Walter, 
and, if the question is to be insisted upon, I shall ask that it be 
certified to the court. 

Q. Go ahead. * 

Mr. Gatley : I ask that it be certified to the Court. 

Mr. Forrest : The Examiner I know knows his duty and that the 
case cannot be certified to the Court unless the witness refuses to 
answer. 

Q. Now, proceed and answer. A. (continued). I stated to Mr. 
Walter- 

Mr. Gatley : One moment. I want the question to be certified. 

A. (continued). Mr. Diggins and I called on Mr. Walter and I 
stated to* Mr. Walter-^- 
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Mr. Gatley: I want to get this record straight, and I 
22 don’t want to be over technical. I object to the question fur¬ 
ther on the ground that he does not fix time nor place. 

A. (continued). I stated to Mr. Walter that we represented Mr. 
Diggins and had filed a bill for the partition of the estate of an uncle 
of Mr. Diggins; and I showed him a copy of the bill that we had 
filed in the case, and explained to him that we had a contract with 
Mr. Diggins by which we were to receive a retainer and also a cer¬ 
tain percentage of the amount that would come into Mr. Diggins’ 
hands through this partition proceeding, and that I wished io be 
present at any time when he made the loan, if he desired to make it. 
I talked to Mr. Walter for some time in the presence of Mr. Diggins, 
and Mr. Walter said he could not tell me at that time whether they 
would make the loan or not but he would be sure and let me know, 
and I could be present so I could protect our interests at the time the 
loan was made, if they made the loan. 

Q.. How came you to go to Mr. Walter’s office? A. We had tried 
to negotiate a loan for Diggins and we could not get anybody to 
make a loan, and Diggins said, I know of a party- 

Mr. Gatley: I object to all this. 


A. (continued). And I went to Mr. Walter’s office at the request 
of Mr. Diggins. 

Q.. You spoke of a bill, a copy of which you showed Mr. Walter. 
Had the bill for partition been filed at that time? A. Tt. had. 


Q- Look at the bill in Equity No. 24600, Thomas 
23 Diggins against Mary C. Diggins and Margaret Diggins, and 
let me ask you whether that is the bill that vou referred to. 
(Handing paper to witness.) A. Yes, sir; that is the bill. 

Q.. Now, in that connection did you see Mr. Walter more than 


once? A. I called on Mr. Walter after that time, a few days later, 
because I hadn’t heard anything from him or Diggins; and Walter 


told m 


Mr. Gatley: I might as well make one objection. I object to any 
conversation which this witness had with Mr. Walter, Mr. Diggins 
or any other person than the defendant I represent unless it be 
shown that he was present at such conversation. 

A. (continued). Walter told me they hadn’t fully decided to 
make the loan yet, but he would absolutely let me know when they 
were going to make the loan. And I left Mr. Walter at that time, 
and ’phoned him- 

Mr. Gatley: Same objection. 

A. (continued). I ’phoned him three or four times after that 
asking about the loan, and he told me that they hadn’t made the 
loan yet. And then I called on Mr. Walter again and asked 

him-- 

Mr. Gatley: Same objection. 

A. (continued). I asked him if he had given up the idea and 
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he told me no but he would let me know. I became suspicious at 
that time and I asked him flatly-. 

Mr. Gatley: Same objection. 

^• (continued). I asked him flatly if they were going to 
24 to make a loan or if they were going to buy the property. I 
had not seen Diggins since I had called oil Walter the first 
time, and Mr. Walter assured me that they were going to make a 
loan and that I should be present at the time the loan was consum¬ 
mated and that my interests would be protected. I explained to 
him fully about the contract that we had with Mr. Diggins. 

Q, I show you a certified copy of a certain paper dated May 11th 
1904, and recorded July 6th, 1904, in Liber 2829 at folio 227, one 
of the Land Records of this District, and I will ask you whether or 
no that is the agreement you refer to? (Handing paper to witness.) 
A. Yes, that is the agreement I refer to. 

Mr. Forrest: Now, I offer in evidence this certified copy of the 
agreement described in my last question to the witness, as Exhibit 
A; and T also offer in evidence in connection therewith the agree¬ 
ment as it appears of record in Liber 2829 at folio 227, et seq., one 
of the Land Records of the District of Columbia. 

Mr. Gatley : T object to the admission of these papers in evidence 
on the ground that it is not the best evidence of the contract but 
that the original contract is the best evidence. And on the further 
ground that there is no provision of law for the recording of such a 
paper among the Land Records of this District,^and that a certified 
copy of such paper is not evidence in this or any other proceeding. 

Q. Do you know what became of the original agreement of 
25 which this purports to be a certified copy? A. I do not. 

Q. What search, if any, have you made for the original 
agreement? A. I went to the office of the Recorder of Deeds, and 
the Recorder’s office after making a search- 

Mr. Gatley: I object to any conversation that was had there and 
give notice of a motion to strike it out. 

Q. State what was done. A. I went to the Recorder’s office and 
they made a search. And they could not find it, and then I ordered 
a certified copy. 

Q. Have you or no in addition to that made any search among 
the files and papers in your office? 

Mr. Gatley: I object to the question as leading. 

A. I have. 

Q. With what result? A. I was unable to find the original. 

Q. Have you looked over or read over this certified copy? A. I 
glanced over it slightly. (Paper handed to witness) I have now. 

Q. What have you to say as to whether or not this is a correct 
copy of the agreement you made with Diggins? 

Mr. Gatley: I object to the question as incompetent, immaterial 
and irrelevant. 
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A. This is a copy of the agreement we had with Mr. Digging. 

Q. Now, after this last conversation with Walter, to which you 
have referred, what was the next step, if any, that was taken 

26 in this matter? A. I noticed a deed on record of this prop¬ 
erty and I called Mr. Bendheim’s attention to it. 

Q. From whom and to whom was this deed? A. To Thomas 
Pickford from Thomas Diggins. 

Q. What, if anything did you do then ? A. I called up Mr. Pick¬ 
ford, and then after getting him at the 'phone I handed the receiver 
to Mr. Bendheim. 

Q. So that, whatever conversation may have passed between the 
two you don’t know? A. I did not hear it. 

Q. After that, or about the time of this telephone communication 
with Mr. Pickford, did you see Mr. Walter? A. Mr. Walter called 
at our office. It was either the next day or the day after this con¬ 
versation with Mr. Pickford. And he stated- 

Mr. Gatley: I object to anything Mr. Walter said on that oc¬ 
casion, and give notice that I shall move to strike it out. 

A. lie stated to Mr. Bendheim and myself that Mr. Pickford had 
no intention of cutting us out at all, that he recognized our lien, and 
he expected us to go ahead with the case, that Mr. Pickford would 
let us hear from him. 

Q. Was there anything further that you recall stated in that con¬ 
versation between Mr. Walter and yourself or Mr. Bendheim when 
you were present? A. I told Mr. Walter at that time that he had 
misled me- 

Mr. Gatley : I object to all this as incompetent and 

27 irrelevant. 


A. (continued.) —that he had led me to believe that he was 
only going to make a loan on the property. And he assured me 
and Mr. Bendheim that Mr. Pickford knew all about our contract 
that he had explained it to Mr. Pickford, and that Mr. Pickford 
expected us to go ahead with the case. 

Q, Did you ever yourself personally have any conversation with 
Mr. Pickford about the matter? A. No, sir. 

Q. Did Mr. Pickford ever call upon you or Mr. Bendheim in 
your presence and say anything about your continuing in the Dig- 
gins’ case and looking after and managing it? A. He did not. 

Q. Who, if you know, took the contract or agreement with Dig¬ 
gins over to the Recorder’s Office to be recorded? A. I am pretty 
sure that I did personally. 

Q. At the same time that you took this agreement over to be 
recorded in the Recorder of Deeds’ office, do you recall whether or 
not in reference to this transaction you left for record any other 
paper? A. I don’t recall. 

Q. I show you a paper bearing date July 6th, 1904, and ask you 
to look at it and state whether or not after looking at that paper it 
refreshes your recollection whether or not you left for record in the 
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Recorder of Deeds’ office any other paper at or about the same time 
you left for record the agreement already testified to by you? 

28 A. I recall filing this paper now. 

Q,. Look at it and see whether or no it was signed by you 
and if you know the signature of Mr. Bendheim whether or no the 
name, Charles Bendheim, is his signature. A. That is my signature 
and that is Mr. Bendheim’s signature (indicating on paper). 

Q. Do you know the signature of Lawrence Hufty, a Notary Pub¬ 
lic? A. I don’t know as I know his signature. 

Mr. Forrest: I offer in evidence the paper identified by the wit¬ 
ness and recorded in Liber 2829 at Folio 243, et seq., one of the 
Land Records of the District of Columbia, and also offer in evidence 
in connection therewith the liber No. 2829 at folio 243, et seq., one 
of the Land Records in and for the District of Columbia, said paper 
being marked Exhibit B. 

Mr. Gatley: I object on the ground that it is incompetent, im¬ 
material and irrelevant. 

Mr. Forrest: I also offer in evidence the bill in Equity filed in 
Equity Cause No. 24660, Thomas Diggins v. Mary T. Diggins, et al. 
which was identified by the witness as being the bill in Equity filed 
by him in connection with Mr. Bendheim as solicitor for Thomas 
Diggins, and also the proceedings taken in said cause. 

Mr. Gatley: May I ask the object in offering that? 

Mr. Forrest : The object is very apparent but I don’t think it is 
necessary for me to state it on the record. 

Mr. Gatley: I object to their admission in evidence except for 
the purpose of showing that they filed the bill as counsel 

29 for the complainant therein. 

Q. I call your attention to what purports to be an answer of Thomas 
Diggins filed in Equity Cause No. 24565 and ask you to look at it 
and state whether or no you and your partner, Mr. Bendheim, ap¬ 
peared for Thomas Diggins in the suit referred to? A. Yes, sir; 
we did. We appeared and filed that answer. 

Q. Do you know where the defendant, Thomas Diggins, is? A. I 
do not. 

Q. When is the last time that you saw him? A. I believe I saw 
him after the first visit to Mr. Walter’s office. 

Q. How soon was that after the first visit? A. Just a few days; 
two or three days afterwards. 

Q. Has Mr. Pickford paid you or paid your partner to your knowl¬ 
edge anything on account of the purchase by him of this property 
and on account of the lien which you claim in this controversy? 
A. No, sir; he has not. 

Mr. Gatley: I want to give notice of a motion on the record to 
strike out all of the testimony of this witness relating to conversa¬ 
tions which purport to have been had by him with Messrs. Walter 
and Diggins, and also to strike out the written or documentary evb 
dence which has been offered in this case, and to which objection was 
made. 
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30 Cross-examination. jj 

Bv Mr. Gatley: 

9J 

Q. When did you first meet. Mr. Thomas Diggins? A. It was in 
April. 1904. 

Q. Under what circumstances and conditions did you meet him 
then? A. He came to our office. j 

Q. Did you then have a conversation with him in regard to the $ 
filing of a bill for partition? A. At that time, yes. ? 

Q. In respect to the property in this case? A. Yes. 

Q. How long after you first mot him was it before you entered 
into a contract with him? A. Within a few days after I met him. 

Q. Within a few days? A. Yes. 

Q. What do you mean by a few days? A. I cannot say definitely. 

I should say a week or two weeks. 1 cannot state that definitely. 

Q. And how long after the entering into this contract with him 
was it before vou filed the bill? A. Before we filed the partition 
bill? " 

Q. Yes. A. Not long; some time. k 

Q. Approximately how long? A. It was not long; about two or 
three weeks. 

Q. About two or three weeks? A. Possibly that long. 

31 Q. Had you known Thomas Diggins before he came and 
consulted you with respect to this property? A. No, sir. i 

Q. Was he introduced to you by anyone? A. No. He was sent 
to Mr. Bendheim by someone, I think. He was referred to Mr. 
Bendheim by someone; and that is how he came to our office. I 

don’t recall who it was. t t •' 

Q. Did you prepare the contract? A. I cannot state positively 

whether I did or not, Mr. Gatley. .... ; 

Q. Now, you say you first met Mr. Diggins in April, 1904? A. 

I think it was April; yes, sir. 

Q. Was it in the early part or the latter part of April? A. I can- 

not state that positively. j 

Q. You haven’t any idea? A. I cannot state that positively. 

Q. What is your best recollection? A. I really don’t know, Mr. 
Gatley. 

Q. Now, how long after Mr. Diggins first came to see you was it 
that you went to see Mr. Walter? A. About a month. 

Q. About a month? A. About a month after I first met Diggins. 

Q. Was that before or after the filing of the bill? A. That was 
after the filing of the bill. 

Q. And you never saw Mr. Walter until after you filed the 

32 bill for partition? A. After we filed the bill for partition. 

Q. At the time of your first, conversation with Mr. Walter 
had you entered into the contract with Diggins? A. We had. <• 

Q. Now, I understand you called upon Walter and showed him 
a copy of the bill? A. Yes. 

Q. You took a copy of the bill with you? A. Yes. I remember 
that distinctly. 

Q. And showed it to him? A. I showed him a copy of the bill. s 
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Q. Did he read it or examine it? A. Yes, he examined some 
parts of it. 

Q. Did you at the same time show him a copy of this contract? 
A. No, sir; I did not. 

Q. Did you show him the original contract? A. No, sir; I did 
not. 

Q. Did he ask to see it? A. No, sir; he did not. 

Q. Did youjhave the contract with you? A. No, sir; I did not. 

Q. Where was the contract at that time? A. In our safe, I 
believe. 

Q. In your safe? A. Yes. 

Q. When was the last time you saw that contract? A. The 

33 last time I saw that contract, the original contract? 

Q. Yes. A. The day I filed it. 

Q. Do you know Mr. Pickford? A. I don’t believe I do. I would 
not have known him if his name had not been mentioned today. 

Q. You don’t remember ever having seen him before today? A. 
No, I don’t think I ever saw Mr. Pickford before today. 

Q. Now, I understand that after you noticed the placing on record 
of the deed from Mr. Diggins to Mr. Pickford you called up Mr. 
Pickford’s office? A. Yes. 

Q. You don’t know yourself who was at the other end of the 
’phone? A. He said it was Mr. Pickford. 

Q. Someone said it was Mr. Pickford? A. Yes. 

Q. You had no further conversation with him? A. No. I turned 
the ’phone over to Mr. Bendheim. 

Q. After that, conversation with Mr. Pickford, when was the next 
time you saw Mr. Walter? A. A few days afterwards, either the 
next day or the day after. 

Q. And Mr. Walter, you say, stated to you that Mr. Pickford in¬ 
tended to have you continue on with the partition suit that you fyad 
filed? A. Mr. Walter said he had been sent around by Mr. 

34 Pickford, and that Mr. Pickford had no intention of cutting 
us out at all; that he recognized that we had a lien, and that 

he bought the property subject to the lien, and he expected us to con¬ 
tinue on and would come to see us about it. 

Q. After that conversation with Mr. Walter did you see Mr. Pick¬ 
ford in regard to the matter? A. I called on Mr. Pickford’s attorney, 
Mr. Maddox. 

Q. You called on Mr. Maddox? A. Yes. 

Q. How did you know that Mr. Maddox was Mr. Pickford’s at¬ 
torney? A. By the record. 

Q. By what record? A. I heard Mr. Pickford- 

Q.. By what record? A. The record in other cases. i 

Q. In other cases ? A. In other cases. 

Q. Don’t you think that was a strange proceeding for you to take 
when you say that Mr. Walter told you that Mr. Pickford expected 
you to continue the partition proceedings for him? A. That is the 
only reason why I called. I called because Mr. Bendheim requested 
me to call. 

Q. You did not think, after Mr. Walter told you that Mr. Pickford 

3—1884a 
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intended that you should conduct the partition proceedings for him, 
that it was incumbent upon you to see Mr. Pickford at all? A. No. 
He came to see us- 

35 Q. You thought the natural and proper thing to do was to 
consult his attorney in other cases; is that right? A. No; 

that is not right. 

Q. Why did you call upon Mr. Maddox? A. Because Mr. Bend- 
heim told me, and Mr. Bendheim got a telephone message from Mr. 
Pickford regarding Mr. Maddox and I went to Mr. Maddox for that 
reason. 

Q. That is the only reason you went? A. Because I was told to. 
Q. And Mr. Bendheim got "a ’phone message from Mr. Pickford 
in pursuance of which you went to see Mr. Maddox? A. Yes. 

Q. Will you explain to me the necessity of ascertaining from the 
records in other cases that Mr. Maddox was Mr. Pickford’s attorney. 
A. You asked me whether Mr. Maddox was his attorney. 

(Pending question read.) 

A. I stated I knew Mr. Maddox was Mr. Pickford’s attorney from 
the records in other cases. 

Redirect examination. 

By Mr. Forrest: 

Q. You were asked about your visit to Mr. Maddox. State what 
took place. 

Mr. Gatley: I object to that. 

A. Shall I go on? 

Mr. Gatley: I object to the question as incompetent, 

36 irrelevant and immaterial. 

A. I told Mr. Maddox that Mr. Pickford had suggested 
that we call on him about this matter. And Mr. Maddox asked me 
what I wanted and I told him. I went over the transaction with 
him, and Mr. Maddox and I had some words about it. And the 
result of it was that Mr. Maddox ordered me out of his office, and 
he told me he had the matter in charge and we had nothing to do 
with it. 

Q. You say you did not show Mr. Walter at any of these inter¬ 
views either the original contract or a copy of it. Did you tell him 
what the contract was? 

Mr. Gatley: I object to that. 

A. I did. 

Q. What did you tell him in that connection? A. I told him we 
had advanced Diggins money from time to time, and we also had an 
agreement for a retainer of $150 and a percentage of the property 
that he was to get by this partition. I don’t think I stated at that 
time the amount of* the percentage. 

DAVID ROTHSCHILD. 
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Subscribed and sworn to before me this 17th day of August, A. D. 
1907. 

JOHN A. SWEENEY, 
Examiner in Chancery. 


37 At the same time and place also appeared Charles Bend- 
heim who was called as a witness in the same behalf, and 

being first duly sworn, testified as follows: 

Direct examination. 

By Mr. Forrest: 

Q. You are a member of the Bar of the District of Columbia? A. 
I am. 

Q. And have been for how many years? A. Well, a good 
many years. 

Q. During the year 1904 were you practicing by yourself, or was 
anyone associated with you, and if so whom? A. I was associated 
with Mr. David Rothschild in the practice of law. 

Q. Did that association with you continue during the year 1904? 
A. It continued during the year 1904 and up to April, 1906. 

Q. Do you know Thomas Diggins and, if so, how did you become 
acquainted with him? A. Yes, he came to our office and stated that 
he had been referred to me by a letter carrier, a friend of mine. He 
explained his case. 

Q. As a result of that interview with him was your firm 

38 retained by him in any legal matter? A. It was. 

Q.. And to do what? A. To investigate the estate of his 
uncle, Patrick Diggins, and to secure his interest in that estate. 

Q,. Coming to the point, will yon state whether or not as a result 
of your investigation, any bill in Equity was filed for the partition 
of the real estate? A. It was. We filed a bill for the partition of 
the real estate. 

Q. Look at the bill now shown you, being the original bill filed in 
Equity Cause No. 24660, and state whether or not that is the bill 
which you filed in connection with Mr. Rothschild as solicitors for 
Mr. Thomas Diggins. (Exhibit C handed to witness.) A. This is 
the bill that we filed. 

Q. At or about the time of the filing of that bill did you and your 
associate, Mr. Rothschild, enter into any agreement with Mr. Dig¬ 
gins respecting your employment and compensation as such? A. 
We did. We entered into a written agreement. 

Q. Do you know where the original of that agreement is? A. 
The original of that agreement was sent to be recorded in the office 
of the Recorder of Deeds. 

Q. Who took it there, do you know? A. Mr. Rothschild took it 
from this office. 

Q. After its being so taken by him for record, you may state 
whether or not you ever saw it? A. I have never seen it 

39 since its recordation. It evidently became lost in the office 
of the Recorder of Deeds. 
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Mr. Gatley: I object to that a? a conclusion of the witness. 

Q. You say, as I understand, that you have never seen it since it 
was taken by your associate to be recorded in the office of the Re¬ 
corder of Deeds? A. I never have. 

Q. Have you made any search for the original in your office? A. 
I have made a search for it in the papers I have in the Diggins’ mat¬ 
ter and I haven’t been able to find the original. 

Q. .If it were in your office have you searched every such place as 
it would have been kept in order to ascertain the existence of that 
agreement in your office? A. I have. 

Q. And with the result that you have stated? A. Yes. 

Q. When, to your knowledge did Mr. Walter first come into this 
case, or when did you or your associate first have anything to do 
with Mr. Walter in this matter? 

Mr. Gatley: I object to the question as incompetent and im¬ 
material. 

A. Diggins spoke to us about securing a loan on his interest, and 
I remember having made some effort to secure a loan on his un¬ 
divided one-third interest, I think it was, in this estate. And he was 
rather impatient and wanted money. I wanted him to wait 

40 a little while in order that we might secure it. for him. And 
he came to the office one day and he said he had a man who 

would loan him the money, Mr. Walter, and Mr. Walter wanted to 
see one of the firm in order to ascertain something concerning the 
estate and what property it consisted of. Thereupon I requested Mr. 
Rothschild to go up there with Mr. Diggins and see Mr. Walter. 
That is the first I knew of Mr. Walter in connection with the trans¬ 
action. 

Q. Did you, yourself, personally at any time see Mr. Walter in 
reference to this transaction? A. Only on the occasion when he 
called at this office. 

Q. Prior to the time when he called at this office, what commu- 
cation, if anv, had you with Mr. Pickford? A. Mr. Rothschild 
called my attention in the record to a conveyance by Thomas Dig¬ 
gins to Thomas H. Pickford. Thereupon I looked Mr. Pickford up 
in the telephone book, or rather Mr. Rothschild looked in the tele¬ 
phone book and got his number and called Mr. Pickford up and 
handed me the receiver. I said, Is this Mr. Thomas Pickford? Pie 
said, Yes, sir- 

Mr. Gatley: Before the witness states what was said I desire to 
ask some questions myself. 

Mr. Forrest: I shall object to counsel asking the witness any 
questions. He shall have a full opportunity to cross-examine him, 
and if he does not come within the rules he will have a right to move 
to strike it out. 

A. (continued). He said, Yes, sir. I said, I see in the record 
where you have purchased from Thomas Diggins his interest 

41 in the estate of his uncle, Patrick Diggins. I said, What 
does this mean; don’t you know that we have a contract with 

Thomas Diggins and a lien on the property for services rendered 
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and money advanced to him. He replied, I don’t know anything 
about it. You will have to see my agent, Mr. Walter. That was 
about the substance of the conversation I had with Mr. Pickford. 

Q. Now, you said something about seeing in the paper the fact 
that a deed had passed from Mr. Diggins to Mr. Pickford. In respect 
to your seeing it in the paper, how soon was it that you had this 
telephonic communication with Mr. Pickford? A. It was almost 
immediatelv after I saw it in the record. 

Q. Was that the only communication that you had with Mr. Pick¬ 
ford? A. I think I telephoned to him once after that, when he said 
that we would have to see his lawyer, Mr. Maddox. I know we got 
the information from somebody that we would have to see Mr. Mad¬ 
dox, Mr. Pick ford’s lawyer, in relation to the matter, but I won’t be 
clear as to how I got that information. 

Q. However you got it, did you or not request your associate to 
see Mr. Maddox? A. Yas. 

Q. After or about the time of this telephonic communication with 
Mr. Pickford that you have testified about, did you or not see! Mr. 
Walter in your office? A. Mr. Walter came to our office after 

42 I telephoned Mr. Pickford and he stated-- 

Mr. Gatley: I object to any conversation that took place be¬ 
tween the witness and Mr. Walter. 

Q. Go ahead. 

A. (continued). —and he said that Mr. Pickford had spoken to 
him about my telephoning him, and he stated that Mr. Pickford 
purchased the property subject to our rights, that in the deed con¬ 
veying the property from Diggins to Mr. Pickford there was' set 
forth the Equity Suit for partition which we had filed on behalf of 
Diggins; that it was not Mr. Pickford’s intention or purpose to de¬ 
feat. any rights we might have, and that Mr. Pickford would cal} on 
us and have us continue in the case. I said, all right; if he does that 
it is perfectly satisfactory to us. He endeavored to satisfy me that 
our rights under our contract would not be interfered with by Mr. 
Pickford. 

Q. Have you stated as near as you can recollect the whole of the 
conversation with Mr. Walter? A. That is about all. I don’t pre¬ 
tend to give his exact language; but he was clear in giving us to 
understand that, our rights would not be interfered with. I asked 
him why he did not let us know- 

Mr. Gatley: I object to all this conversation. 

Mr. Forrest: You already have your objection down. Don’t 
keep on objecting and interrupting the witness. 

A. (continued). I asked him why he did not keep his word and 
notify us in order that we would be present. And he said he did 
not do it because he intended to look after our interests any- 

43 how. I felt a little indignant at the time because I under¬ 
stood that the matter was only concerning the negotiating of 

a loan, as I had cautioned Diggins not to sell or sacrifice his inteijest 
in the estate. ’ 
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Q. Subsequent to this interview which you have just stated, did 
you have any other interview with Mr. Walter touching this mat¬ 
ter? A. No. Neither he nor Mr. Pickford came near us after that. 

Q. Look at the paper I now show you, purporting to be ac¬ 
knowledged before a Notary Public on "the 6th day of July 1904, 
and the signatures attached thereto, and tell me whether or no you 
recognize that paper? (Handing paper to witness) A. Yes, sir; j 
I recognize this paper. ; 

Q, Look at the signatures thereto attached and state whether or : 
not the name, Charles Bendheim, is your signature? Also state as 
to whether or not the signature, David Rothschild, is his signature? 

A. The name attached to this paper is my signature and also the 
signature of David Rothschild is his. 

Q. Do you know the signature of Lawrence Ilufty, the Notary? 

A. Yes. I am familiar with his signature. That is his signature. 

Q. Was that paper acknowledged before him? A. It was ac¬ 
knowledged before Lawrence Ilufty. 1 

Q. After these telephonic communications with Mr. Pickford, and 
verbal conversations with Mr. Walter, which you have testified to, 
what, if anything, further did you do towards asserting any 

44 rights which you may have in this matter, as attorneys, up : 
to the time of the filing of the bill in this case? A. I had i 

that declaration of lien filed, and the original contract with Diggins r 

put on record. And I believe that afterwards we placed the matter 1 

in the hands of Malcolm Huftv, a lawver at the Bar of the District [, 

# * , , 

of Columbia. It was placed in his hands, I think, after Mr. Roths¬ 
child had called to see Mr. Maddox in relation to the matter. 

Q. Did Mr. Ilufty do anything anout the matter? A. I only J 
know from what he told me. 

Q. You know nothing personally? A. Nothing personally. 

Q. So far as you are aware he took no proceedings in Court? A. 
He took no proceedings in Court. I am satisfied of that. \ 

Q.. Mr. Bendheim, in the bill filed by you in this case against Mr, ’ 
Pickford, it is alleged that certain advances were made by your 
firm to Thomas Diggins in connection with this matter. Will you 
state what the amount of those several advances are, or in other 
words, what they aggregate? A. $37.10. 

Q. Has the defendant, Thomas Diggins, ever repaid you that 
amount, or given you the retainer of $150. mentioned in your con¬ 
tract? A. He has not. 

Q. And has he in any way satisfied the claim or paid any- 

45 thing on account of the claim which you are seeking to as- t 
sert in this connection against the property, or the proceeds 

thereof? A. Not a cent. } 

Q,. Do you know where Thomas Diggins is? A. He has left town f 
according to mv information. ( t 

Q. When did you last see him? A. I never saw him after he f 
sold his interest to Pickford. | 

Q. You are one of the complainants in this case, Mr. Bendheim; j 
is there anything further in this connection you wish to say? A. 

I don’t know of anything further. 
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Cross-examination. • 

By Mr. Gatley: 

Q. An examination of this account shows that the only item ad¬ 
vanced in respect of this property in litigation was the sum of $12, 
•which you advanced as costs. I don’t suppose that you have any 
independent recollection of what these other sums were for? A. I 
think I advanced him money to a party named Miller. I don’t 
exactly know the amount of it, but for the purpose of hunting up 
the record of his birth. It was a question whether he had reached 
twenty-one years old, and before filing the bill I wanted to satisfy 
myself that he had attained his majority. Now, those other items, 
with exception of the $12, I think were advanced to him person¬ 
ally. 

46 Q. There is nothing in this account to show any money 
advanced to Miller, is there? A. No. I remember that I 

advanced some inconsequential amount for the purpose of getting 
him to hunt up the records at St. Dominic’s Church where the boy 
was baptized, as to the record of his birth. That did not amount to 
anything of any consequence. 

Q. Mr. Bendheim, this telephonic communication that you had 
with Mr. Pickford was the same conversation which Mr. Rothschild 
testified about, was it not? A. Mr. Rothschild called Mr. Pickford 
up and turned the receiver over to me. I wanted to have a personal 
talk with Mr. Pickford and I think I requested Mr. Rothschild to 
call him up. It was at that time that I had my conversation with 
Mr. Pickford. 

Q. Did not Mr. Pickford refer you to Mr. Maddox, as his attor¬ 
ney? A. Not at that time. 

Q. He did not? A. No. 

Q. You heard the testimony of Mr. Rothschild to the effect that 
when you finished that conversation you requested him to call upon 
Mr. Maddox, did you not? 

Mr. Forrest: I object to the facts assumed in the question, be¬ 
cause my recollection is that Mr. Rothschild did not so testify, but 
in his testimony referred to a subsequent telephonic communication. 

(Pending question read.) 

47 A. I did not hear Mr. Rothschild testify to that. If he 
did I must have been out in the other room when he testified 

to it. My recollection- 

Q. One moment. Just answer the question. A. I want to answer 
the question. My recollection is positive as to Mr. Pickford telling 
me to see his agent, Mr. Walter. At that time I am certain that he 
did not mention Mr. Maddox’ name in connection with the matter. 

Mr. Gatley: I move to strike out this portion of the witness’ 
answer on the ground that it is not responsive to any question that I 
asked. 

Q. After Mr. Rothschild had seen Mr. Maddox, did he report to 
you the result of that conversation? A. Undoubtedly he did. 

Q. How long after that was it before you saw Mr. Walter in your 





24 Charles bendheim Et al. vs. thomas h. pickford. 

office? A. I saw Mr. Walter before Air. Rotschild ever saw Mr. 
Maddox. 

Q. I know you had seen him before; but how long after that was 
it that Mr. Walter came and told you that Mr. Pickford intended to 
recognize your rights? A. Mr. Walter came to this office the day 
following my telephonic communication with Mr. Pickford. That 
is my recollection. I had never seen Mr. Walter before. He came in 
and introduced himself and told me what I have already testified to. 

Q. Had you known Mr. Pickford prior to your conversation with 
him over the ’phone? A. I had no personal acquaintance with 
him. 

Q. And as a matter of fact I believe you have had no per- 

48 sonal acquaintance with him up to this time? A. None 
whatever. 

Q.. What was the first information that you had that Mr. Pick¬ 
ford had acquired an interest in this property? A. The first in¬ 
formation I had was when I saw the record. 

Q. The record of what? A. I saw the conveyance from Diggins 
to Pickford in the Daily Record. 

Q. The Court Record? A. The Court Record. 

Q. Didn’t Mr. Rothschild first see that and call your attention to 
it? A. I think he did. 

Q. And then it was that you asked him to call Mr. Pickford up 
over the ’phone? A. Yes; after I found out that Diggins had con¬ 
veyed away the property I wanted to find out something about the 
transaction. 

Q. So you had Mr. Rothschild call up Mr. Pickford? A. My 
recollection is that Mr. Rothschild looked in the telephone book and 
got Mr. Pickford’s telephone number and called him up. I know 
I talked to Mr. Pickford, but I don’t think Mr. Rothschild had any 
conversation with him other than to ask whether this was Mr. 
Thomas Pickford. 

Q. After your conversation with Mr. Pickford did you request 
Mr. Rothschild to see Mr. Maddox? A. Not at that time, no. 

49 Q. You did not? A. Not at that time, no. No, because 

Mr. Pickford had- 

Q. I don’t want you to argue with me. A. I am not arguing. 

Q. I asked vou if after that, conversation you did not request Mr. 
Rothschild to see Mr. Maddox? A. No, not at that time, my recol¬ 
lection is. 

Q. How long afterwards was it before you asked Mr. Rothschild 
to see Mr. Maddox? A. After Mr. Walter called here and assured 
me that Mr. Pickford did not intend to cut us out of our rights, I 
waited, my recollection is, for some while. I cannot say definitely 
how long now. It was then that the information came to us that 
Mr. Maddox represented Mr. Pickford. And when I got that in¬ 
formation I requested Mr. Rothschild to see Mr. Maddox. 

Q. From whom did you get that information? A. To be frank 
I am not clear as to whom I got that information from; but my best 
recollection is that I called up Mr. Pickford again in reference to 
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the matter, and he told me that Mr. Maddox was representing him in 
the transaction, and I should see Mr. Maddox. 

Q. Your recollection is not very clear about that, though? A. 
No, I would not be positive as to that, but that is my best recollection. 

Q.. You are positive you had one conversation over the ’phone 
with Mr. Pickford? A. I am absolutely positive of that. 

50 Q. But you are not positive as to whether or not you had 

more than one? A. No, I am not positive, but my best 
recollection is that I did have. 

Q. One thing T intended to ask you about is this: Mr. Rothschild 
looked after the details of this matter very largely, did he not? A. 
So far as interviewing Mr. Walter and going to his office is con¬ 
cerned, he did. 

Q. He was really more actively engaged in the matter than you 
were, was he not? A. I don’t think he was, but he was more ac¬ 
tively engaged in securing for Diggins the loan which Diggins was 
anxious to secure. 

CHARLES BENDHEIM. 

Subscribed and sworn to before me this 17th dRy of August, A. D., 
1907. 


JOHN A. SWEENEY, Examiner. 


Mr. Forrest: I offer in evidence the bill for partition filed, by 
Thomas PI. Pickford against Mary T. Diggins, et al., known as 
Equity No. 26298, and also the report of the trustees showing the 
amounts realized by the trustees in said cause, acting therein in the 
sale of portions of the property covered by the bill to wit, showing 
the amount realized by sale to one Cullinane of $4,200 of the prop¬ 
erty in the report of the trustees described, and the sum of $2,500 
for the property sold to one Franklin Barret, shown by the 
51 report of the trustees in said cause, and the action of the 
Court thereon, to be marked Exhibit D. 

I also desire to offer in evidence the report of the trustees of the 
sales made in Equity Cause No. 24565, wherein Mary Maguire is 
complainant and Diggins and others are defendants, to wit, the sale 
of part of lot 5 in Square 198, amounting to $6,750, and the sale 
of part of lot 4, in Square 470, amounting to $1,150, and the action 
of the Court on said sale, and the report of the Auditor thereon 
showing distribution of the proceeds thereof, to be marked Exhibit 
E. 


I also offer in evidence the deed from Thomas H. Pickford and 
Mary A. Pickford, his wife, to Thomas Diggins of lot numbered 8 
and the south fifteen feet of lot numbered four in block number 2 
in the sub-division known as Senate Heights as per plat recorded in 
the Office of the Surveyor of the District of Columbia in County 
Subdivision Book No. 15, page 36, for the consideration of $5,000, 
said deed being dated June 7th, 1904 and recorded June 9th, 1904, 
in Liber 2820 at folio 416, to be marked Exhibit F. - 

I also offer in evidence the deed in trust from Thomas Diggins to 
Thomas H. Pickford and John H. Walter, trustees, to secure Charles 
W. Pickford in the sum of $2,000 on the property in the last con- 
dr—1884 a 
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veyance described, which said deed is dated June 9th, 1904, and 
recorded on the same day in Liber 2820 at folio 419, to be marked 
Exhibit G. 

I also offer in evidence the deed from Thomas P. Diggins to 
Thomas H. Pickford for the consideration of $5,000 of the east 21 
feet and 67 one hundredths front by the full depth of original 
52 lot 4 in Square 470, the west 24 feet 4% inches front by the 
full depth thereof of lot 15 in Samuel Davidson’s subdivision 
of lots in Square 198, as per plat in the Surveyor’s office in Liber N. 
K., folios 29 and 30; the east 26 feet 6 inches front by the depth of 
91 feet 11 inches of original lot 16 in Square 198, said part of lot 
being also known as lots numbered 29 and 30, of an imperfect sub¬ 
division, as per plat recorded in the Surveyor’s office in Liber W. B. 
M., folio 131; part, of original lot 15, Square 198, beginning on L 
Street at a point distant 26 feet and 6 inches west of the northeast 
corner of lot 16; thence west along L street 19 feet 10% inches; 
thence south 106 feet 11 inches; thence east 19 feet 10% inches; 
thence north 106 feet and 11 inches to the beginning, said deed | 
reciting that the first of said pieces being subject to a certain deed of f 
trust recorded on November 3rd, 1892 in Liber 1864, folio 181, | 
securing on the indebtedness therein mentioned an unpaid balance * 
of $250 and accrued interest, and all four said pieces and parcels of 
land and premises being also subject to such decree as may be 
rendered in Equity causes Nos. 24565 and 24660, which said deed 1 
from Diggins to Pickford is dated June 7th, 1904, and recorded on h 
June 10th, 1904 in Liber 2809, folio 346, one of the Land Records 
in and for the District of Columbia, to be marked Exhibit H. 

Mr. Gatley: I object to the admission in evidence of the records 
of such deeds on the ground that said records are not competent 
evidence, and on the further ground that the testimony offered is 
immaterial, irrelevant and incompetent. 

Whereupon an adjournment was taken to meet subject to •, 
notice. 
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Exhibit B. 


Be it known that Charles Bendheim and David Rothschild are co¬ 
partners, engaged in the practice of law under the firm name and 
style of Bendheim and Rothschild, and were so engaged on the 
11th day of May, 1904; further that on, to wit, the 11th day of 
May, 1904, they were retained by one Thomas Diggins, a nephew 
and one of the heirs at law of one Patrick Diggins, who died seized 
of certain real estate in the City of Washington, District of Columbia, 
to prosecute a suit to secure his interest in the estate of said Patrick 
Diggins by partition or otherwise, in consideration whereof the said 
Thomas Diggins agreed to pay said Bendheim and Rothschild in 
addition to a retaining fee of one hundred and fifty ($150.00) 
dollars, fifteen per cent, of any and all recovery that may be secured 
for the said Thomas Diggins, whether the same be money or real 
property, and said Thomas Diggins did assign to said Bendheim 
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and Rothschild fifteen per cent, of his interest in said recovery as 
security for the payment of the services to be rendered as aforesaid; 
declarants further say that in pursuance to said agreement they in¬ 
stituted suit on behalf of said Thomas Diggins in the Supreme Court 
of the District of Columbia, on the 12th day of May, 1904, being 
Equity cause No. 24600, for the purpose of realizing the interest 
of said Thomas Diggins in the estate of said Patrick Diggins, and 
that the property affected by said suit in which said Thomas Dig¬ 
gins had an interest as aforesaid is described as follows: 

54 a. Lot numbered Twenty-nine (29) of William Stickney 
and George II. Plant, trustees’ subdivision of part of lot num¬ 
bered Sixteen (16) in Square numbered One hundred and ninety- 
eight (198). 

b. Lot numbered Thirty (30) in the recorded subdivision of the 
East half of Original Lot numbered Sixteen (16) in Square num¬ 
bered One hundred and ninety-eight (198), and being the eastern 
part of said original lot, having a front of Thirteen (13) feet Three 
(3) inches, and running back the same width the depth of said lot. 

c. Part of Original Lot numbered Sixteen (16) in Square num¬ 
bered One hundred and ninety-eight (198), beginning for the same 
at a point on L Street Twenty-six (26) feet six (6) inches West 
from the Northeast corner of said Lot Sixteen (16) and running 
thence west with the line of L Street, Nineteen (19) feet ten and 
one half (1014) inches, thence south One hundred and six (106) 
feet eleven (11) inches, east nineteen (19) feet ten and one half 
(101/2) inches and thence North One hundred and six (106) feet 
eleven (11) inches to the place of beginning. 

d. Part of Lot numbered Fifteen (15) in Samuel Davidson’s sub¬ 
division of lots in Square numbered One hundred and ninety-eight 
(198), per plat recorded in Liber N'. K. folios 29 and 30 of the 
Records of the Office of the Surveyor of the District of Columbia, 
being the West Twenty-four (24) feet four and one half (4%) 
inches by the full depth thereof of said lot fifteen (15). 

e. Lot numbered Four (4) in Square numbered Four hundred 

and seventy (470), that is to say, the East Twenty-one and 

55 sixty-seven one hundredths' (21-67/100) feet front of lot 
Four (4). 

Declarants further state that they advanced in and about said 
suit to and on behalf of the said Thomas Diggins the sum of Forty 
($40.00) dollars; declarants further state that by deed dated June 
9/1904 and recorded June 9/1904 among the land records of the 
District of Columbia, the said Thomas Diggins conveyed his inter¬ 
est in said property to Thomas H. Pickford, that said Thomas IL. 
Pickford had notice of the pendency of said suit, had notice of the 
claim of lien for advances made as aforesaid, and also had due notice 
of the said contract between declarants and said Thomas Diggins, 
which said contract has been duly filed of record on the 7th day of 
July 1904 among the land records of the District of Columbia; de- 

I clarants hereby declare and give notice that they claim a lien for 
said advances and for the amount agreed to be paid them under 
their contract with said Thomas Diggins as aforesaid, upon the in- 
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terest of said Thomas Diggins in said estate conveyed as aforesaid t-o 
said Thomas H. Pickford. 

CHARLES BENDHEIM. 
DAVID ROTHSCHILD. 


District of Columbia, to wit: 

Personally appeared before me, Lawrence Ilufty a Notary Public, 
in and for the District of Columbia, Charles Bcndheim and David 
Rothschild, the declarants named in the above declaration 
56 being personally well known to me who on being first duly 
sworn depose and say that the facts as set forth in said dec¬ 
laration are true, and acknowledge the same to be their declaration 
and act. 

CHARLES BENDHEIM. 

DAVID ROTHSCHILD. 

Subscribed and sworn to before me this 6th day of July A. D. 
1904. 

[seal.] LAWRENCE HUFTY, 

Notary Public , D. C. 


57 Testimony on Behalf of Defendants. 

Filed October 12, 1907. 

In the Supreme Court of the District of Columbia. 

No. 26573. Equity. 

Charles Bendheim et al. 
vs. 

T. H. Pickford et al. 

Washington, D. C., July 5, 1907. 

Met, pursuant to notice, at the office of H. Prescott Gatley, Esq., 
340 Indiana Avenue, Northwest, Washington, D. C., Friday July 
5th, 1907, at 1 o’clock p. m. 

Present, on behalf of the complainants, Mr. Forrest. 

Present on behalf of the defendant, Mr. Gatley. 

Present also, Mr. Charles Bendlieim, the complainant. 

Thomas H. Pickford, the defendant, called as a witness on his 
own behalf, having been first duly sworn, is examined— 

By Mr. Gatley: 

Q. Mr. Pickford, what is your business? A. I am a builder and 
real estate broker. 

Q. Do you know Thomas Diggins? A. No sir; I do not. 

58 Q. Did you ever see him? A. No; I never saw him. 

Q. I believe that you purchased the undivided one-third 






CHARLES BEWDIIEIM ET AL. VS. THOMAS H. PICKFORD. 29 

interest of Thomas Diggins in the real estate left by his uncle Pat¬ 
rick Diggins? 

Mr. Forrest: I object to the question as leading and suggestive. 
A. Yes sir. 

By Mr. Gatley: 

Q. Through whom did you purchase it? A. John H. Walter. 

Q. And for whom was Mr. Walter acting in the transaction? A. 
I understood he was acting for Diggins. He was not acting for me. 

Mr. Forrest: I object to the understanding of the witness as 
being a conclusion and not a statement of fact. 

By Mr. Gatley: 

Q. What is Mr. Walters’ business? A. Real estate broker. 

Q. Whom did Mr. Walter claim to represent in the transaction 
with you? A. Thomas Diggins. 

Q. Was or was not Mr. Walter your agent in the transaction? 

Mr. Forrest: That is objected to as leading and suggestive. 

A. He did not represent me. He told me he represented 

59 Diggins. 

Mr. Forrest: The answer of the witness as to what Mr. Walter 
told him is objected to as hearsay and incompetent. , 

By Mr. Gatley: ! 

Q. Did you pay any commission to Mr. Walter or to any other 
person, for the purchase of that property? 

Mr. Forrest: That is objected to as immaterial. 

A. I did not. 

By Mr. Gatley: 

Q. When did you first see Mr. Rothschild and Mr. Bendheim, 
the complainants in this case? A. A few weeks ago, when we first 
took this testimony. That was the first time I ever met either of the 
gentlemen. 

Q. During the pendency of these negotiations between you and 
Mr. Walter, with regard to the purchase of this interest of Thomas 
Diggins, what, if anything, did Mr. Walters say to you with regard 
to Messrs. Bendheim and Rothschild representing Thomas Diggins? 

Mr. Forrest: That is objected to as calling for hearsay testimony. 

A. He never mentioned their names to me. I did not know that 
there were such people in existence. 

By Mr. Gatley: 

Q. What, if any thing, did you know with regard to an alleged 
contract between Messrs. Bendheim and Rothschild spd 

60 Thomas Diggins with respect to services to be rendered by 
Bendheim and Rothschild for Thomas Diggins? A. I never 

heard of. any such thing until after this sale or exchange was made. 
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S6me time after that someone called me up and said there was such 
a contract. Had I known anything about it. I never would have 
bought the property. 

Q. It has been testified to in this ease by Mr. Rothschild that Mr. 
Walter came to the office of the complainants in this case and stated 
that you had no intention of cutting them out at all, but that you 
recognized their lien and that you expected them to go ahead with 
the case—that is, the partition suit which they had filed for Mr. Dig- 
gins—and that you would let them hear from you. Did or did you 
not authorize Mr. Walter to make any such statement to them? A. 
I never authorized him to make any such statement. I never heard 
their names mentioned in this connection until long after this sale 
was made. 

Q. It is testified further that Mr. Walter told them that you 
knew Ml about their contract with Thomas Diggins, and that he, 
Walter, had explained it to you, and that you expected Messrs. 
Bendheim and Rothschild to go ahead with that partition case. I 
will ask you whether or not you authorized Mr. Walter to make any 
such statement as that? A. There is not a single word of it true. I 
ordered a certificate of title to the property, and when I got the cer¬ 
tificate'—that is, before I wrote it up, I brought it to Mr. Maddox 
here to go over it. There was a suit pend- against the prop- 
61 erty, and it was a question whether to advise them to take it 
or not. There was nothing in that certificate showing that 
anybody had any claim; and immediately after, about a week or ten 
days after the sale was consummated, Mr. Maddox sent for me and 
told me that the relatives of Thomas Diggins felt that he had not 
been paid what the property was worth; and I authorized Mr. Mad¬ 
dox to see his attorney at once, and I would reconvey the property 
back to him for just what I had paid for it. 

Mr. Forrest: All statements made by the witness to Maddox or 
by Maddox to the witness are objected to as hearsay and therefore 
incompetent. 

By Mr. Gatley: 

Q. I want to ask you, Mr. Pickford, whether or not you au¬ 
thorized Mr. Walter to make any statements of any kind for you to 
Messre. Bendheim and Rothschild, or either of them? 

Mr. Forrest: That is objected to as leading and suggestive. 

A. I did not. I want to say again that I did not know there was 
such a firm in existence as those men. 

By Mr. Gatley: 

Q. Mr. Bendheim has testified here that on the morning after 
the deed from Thomas Diggins to you went on record he called you 
up over the ’phone and asked you about the matter, stating to you 
over the ’phone: “I said T see by the record where you have pur¬ 
chased from Thomas Diggins his interest in the estate of his uncle, 
Patrick Diggins.’ I said AVhat does this mean? Don’t you know 
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we have a contract with Thomas Diggins and a lien on the 

62 property for services rendered and money advanced to 
him.’ that you replied: “I don’t know anything about it; 

you will have to see my agent, Mr. Walters.” I will ask you whether 
or not that conversation took place? A. No; that conversation never 
took place. He is mistaken with reference to that. What I did say 
to him w r as, if he had any claims against that property, to see my 
attorney, Mr. Maddox. 

Q. Do you know where Thomas Diggins is now? A. No, sir; I 
do not. 

Q. Did you ever have any conversation with Mr. Bendheim over 
the ’phone other than the conversation which you have just spoken 
about? A. Well, I do not know who called me up at that time, but 
someone did; I could not say that it was Mr. Bendheim. I had never 
seen Mr. Bendheim in my life, but someone did call me up over the 
’phone shortly after we took the property. But that is the only con¬ 
versation that I ever had with those people; and I would not say 
positively who it was that called me up. 

Q,. I want to ask you, Mr. Pickford, what information, if any, you 
had before the purchase of this interest of Thomas Diggins with 
respect to any contract betwen Messrs. Bendheim and Rothschild 
and Thomas Diggins? A. I knew nothing at all of any contract. I 
had no knowledge of any contract whatever. 

Q. Did I understand you to say that you never had seen Thomas 
Diggins? A. I never have seen him in my life. I do not 

63 know him at all. 

Q. To whom did you make payment for the property? A. 
It was an exchange. He exchanged his interest in the property for 
a house I had, and I loaned him $2,000 on the house. I made the 
check payable to Thomas Diggins, and I think the matter was closed 
by the District Title Company. They issued the certificate showing 
my $2,000 to be a first deed. 

Counsel for the complainant reserves the right to cross examine. 

THOMAS H. PICKFORD. 

Subscribed and sworn to before me, this 1st day of October, 1907. 

JOHN W. HULSE, 
Examiner in Chancery. 

Samuel Maddox, a witness of lawful age, called by and on behalf 
of the defendants, having been first duly sworn, is examined 

By Mr. Gatley: 

Q. Mr. Maddox, you are a member of the bar and have been for 
some years past? A. I have been a member of the bar for the last 
thirty years or more. 

Q. Did you have anything to do at all with regard to the matter 
of the purchase by Mr. Pickford of an undivided one-third in- 

64 terest of Thomas Diggins in the estate of his uncle, Patrick 
Diggins? A. I did. 

Q. What was your first connection with the matter, Mr. Mad- 
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dox? A. My first connection with the matter was when Mr. Pick- 
forcl brought me the certificates of title of the Diggins property that 
he had procured, I think, from the District Title Company, with the 
request that I examine the pending suit of Mrs. Mary McGuire. I 
got the number of the suit from the title certificate and examined it. 
I found that there was no way of telling wliat might be the recov¬ 
ery in that suit, but I expressed the opinion that it could only be 
the house 1508 L street; that the recovery must be limited to that. 


Mr. Forrest: I object to what the witness may have found on 
examination in the Maguire suit as immaterial and throwing no light 
upon the subject of controversy. 


By Mr. Gatley: 

Q. Did you, at any time, see Air. Rothschild, of the .then firm of 
Rendheim & Rothschild, with regard to the matter? A. Yes; I saw 
him one dav in mv office. He came in and said—I do not know ex- 

* tj 

actly how he introduced the conversation, but he said that he was m 
some way interested in the matter, and we talked it all over. My 
recollection is now that in behalf of Mr. Pickford 1 told him that I 
did not think Mr. Pickford was going to be connected with a deal in 
which such disagreeable charges were made, and that if his money 
were paid back to him he would be willing to reconvey the 
65 property. The conversation was protracted somewhat after 
that, when Mr. Rothschild’s manner became so disagreeable, 
and I thought impertinent, that I told him that I would prefer that 
the matter stop there so far as I was concerned. 

Q. What, if anything, did lie say with regard to the proposition 
which you made at that time that Mr. Pickford would be willing to 
convey the property back upon the repayment of money which he 
had paid for it? 

Mr. Forrest: That is objected to as immaterial and irrelevant to 
the issue pending in this cause between the complainants and the 
defendant Pickford. 


A. I really do not remember what answer Mr. Rothschild made 
to that. 


By Mr. Gatley: 

Q,. Was that proposition ever accepted? A. It was not. 

Mr. Forrest: I make the same objection. 

The Witness: I have an idea that Mr. Pickford afterwards made 
the same proposition through me to the sisters of Thomas Diggins. 

Mr. Forrest: That is objected to as immaterial and irrelevant to 
any issue pending between the complainants and the defendant 
Pickford. 
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Cross-examination: 

By Mr. Forrest : 

Q. Mr. Maddox, do you recall when it was that you saw 

66 the certificates respecting the title to the Diggins property? 

A. I do not, except that it was prior to the time when Mr. 
Pickford took title. 

Q. And at that time did you notice that there appeared upon the 
certificates the pendency of a suit by Thomas Diggins for partition 
that had been brought by Bendheim and Rothschild? A. No; I 
did not examine that suit. I only examined the one that sought a 
money recovery from the estate. 

Q. My question was not with respect to whether you examined 
the suit or not, but whether you noticed on these certificates, acting 

as attorney for Mr. Pickford, that a suit was pending-A. I do 

not recall that. 

Q. Just wait until I finish my question. (Continuing:) that there 
was pending a suit brought by Bendheim and Rothschild, the at¬ 
torneys for Thomas Diggins, for the partition of this property? A. 
I say I do not remember that I noticed the fact on the certificate. 
I certainly did not examine the case. 

Q,. Your recollection, then, as I understand you, is that there was 
no reference on either one of these certificates, or on one certificate, 
respecting the pendency of the suit of Thomas Diggins against Ma¬ 
ria Diggins, his sister? A. I do not remember whether that was on 
the certificate or not. 

Q. Who prepared the deed, if you know, from Thomas Diggins 
to the Defendant Pickford? A. I do not remember. I do 

67 not think I had anything to do with it. 

Q. Independently of the certificates to which I have called 
your attention, did you make any examination of the record to 
ascertain whether there was or not such a suit as that of Thomas 
Diggins against his sister for the partition of this property? A. I 
did not. The certificates were handed to me by Mr. Pickford, with 
the request that I give him an opinion with regard to the pending 
suit of Mary Maguire; and after I had examined the record in that 
case I came to the conclusion that until the evidence was produced 
it would be impossible for me to give him an opinion upon which 
he could safely act. 

Q. So far as the examination, then, of any pending suit against 
this property was concerned, your examination was limited to the 
suit of Maguire? A. Entirely to the suit of Mary Maguire. 

Q. Had you at that time heard of any suit pending between 
Thomas Diggins and his sister with reference to partition? A. I 
had not. 

SAM’L MADDOX., 

i 

I 

Subscribed and sworn to before me, this 1st day of October, 1907. 

JOHN W. HULSE, 
Examiner in Chancery. 

The taking of these depositions was thereupon adjourned until 
Monday, Julv 8th, 1907, at 1 o’clock p. m. 

5—1884a 
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68 Washington, D. C., July 10, 1907. 

Met pursuant to adjournment at the office of H. Prescott Gatley, 
Esq., 340 Indiana avenue northwest, Washington, D. C., Wednesday, 
July 10, 1907, at 3 o’clock p. m. 

Present on behalf of the complainants, Mr. Forrest. 

Present on behalf of the defendants, Mr. Gatley. 

Thomas H. Pickford resumed the stand for— 

Cross-examination. 

By Mr. Forrest: 

Q. Mr. Pickford, how long have you been engaged in business as 
a real estate broker? A. I never was in the business of a real estate 
broker. 

Q. When asked what your business was you have answered “I am 
a builder and real estate broker.” A. I am not a broker. That is a 
mistake. I am a real estate dealer. I only deal in my own proper¬ 
ties. I have never been a broker and never sold on commission, or 
anything of that kind. 

Q, So that your answer as reported here is a mistake? A. It is a 
mistake. I am a builder and real estate dealer, not a broker. 

69 Q. IIow long have you been engaged in the business of 
real estate dealer? A. About 16 years. 

Q. During that time were you engaged in any other business? 
-A.. Ygs. 

Q. What was it? A. The wholesale and retail grocery business. 

Q. And during that time that you were engaged in business as a 
real estate dealer where was your office? A. Part, of the time at my 
store, part of the time on F street, part of the time in the Colorado 
Building. 

Q. What time did you have your office in the Colorado Building? 
A. I had my office there during 1904 and 1905. 

Q. How early in 1904? A. I think I was there all of 1904. I 
would not be positive, but I think I was there all of 1904. 

Q. Do you know T what part of the Colorado Building your office 
w r as in? A. Yes; room 311. 

Q.. How long have you known John II. Walter? A. About 12 
years. 

Q. During that time what was his business? A. Beal estate 
broker. 

Q. During that time, or any part of that time, had you or not 
business relations with him? A. Yes; I had business. 

Q. And in 1904 where was John H. Walter’s office? A. 

70 In the Colorado Building. 

Q. Do you recall the number of his room? A. I do not. 
He was with the Washington Beal Estate Company. 

Q. Was he on the same floor with you? A. No. 

Q. Was he on a floor higher or lower than you? A. Lower. 

Q. Do you know whether or not his office was in the Colorado 
Building during the fall of the year 1904-1905? A. Well, I think 
it was. I wouldn’t be positive, but I think it was. 
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Q. During the year 1904-1905, Mr. Pickford, did you or not have 
frequent business dealings in the real estate line with Mr. Walter? 

Mr. Gatley: That question is objected to as immaterial and in¬ 
competent and not proper cross examination. 

A. I hadn’t any real estate transactions with John H. Walter for 
five or six years prior to the sale of this property. 

By Mr. Forrest: 

( Q. Do you mean by that that you had no real estate dealings with 
him in the District of Columbia, or does that also include Mary¬ 
land? A. That includes Maryland; five or six years before that— 
any real estate transactions. 

Q. Did you have any transactions with John H. Walter, say in 
1903, 1904 and 1905, other than this? A. Not to my present 
knowledge. 

71 Q. And in no transactions prior to this, to your present 
knowledge, did John JI. Walter have any connection? A. 

To the best of my knowledge I had no real estate transactions with 
him from 1899 till 1904. " . 

Q. Had you, during 1904, or have you since 1904, had other 
transactions with him than his connection with this matter in dis¬ 
pute? 

Mr. Gatley: The question is objected to as incompetent, imma¬ 
terial and not proper cross examination. . * 

A. I don’t remember of any real estate transactions whatever with 
him. 

By Mr. Forrest: 

Q. Without confining it to real estate transactions, had you any 
transactions with him in 1904 other than the matter in dispute? A. 
I have loaned him small sums of money. 

Q. To him personally, or for account of property in which he was 
interested or in which he sought to procure loans? A. No; I have 
had no property interests with him since 1898. 

Q. Since 1898? A. 1898. There might have been some small 
loans that I have made to other people for him. 

Q. Were the loans that you refer to secured by real estate security? 
A. I think so, yes; and some that were not secured. 

Q. During what part of 1904 was it that the matter of 

72 Diggins’ interest in the property referred to in these plead¬ 
ings was brought to your attention? A. I could not say 

exactly. I really don’t remember. I think it was along in May or 
June sometime. 

Q. 1904, was it? A. I think it was 1904; yes. 

Q. Before dealing with the property did you go to see it? A. Oh, 
yes. 

Q. Who pointed it out to you? A. They submitted the numbers 
of the houses and the lots, and I rode around in the evening, as I 
usually do to look at any property submitted to me. 
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Q. Who submitted the numbers and the lots to you? A. John 
H. Walter. 

Q. Did he tell you where he got the data from? A. No; he did 
not, not that I remember of. 

Q. Do you recall how many parcels of property were embraced in 
the negotiations? A. Yes; there were four houses and one vacant 
lot. 

Q. Did you go inside of any of the property? A. No; the houses 
were of no account. I did not look inside. 

Q. How soon after looking at them did you see Mr. Walter in 
reference to making the purchase? A. Within a few days. When 
he submitted the property I looked at it, and he told me that there 
was a suit pending; that someone by the name of Mrs. McGuire had 
filed a suit, but it didn’t amount to anything; and T think I 

73 entered into it within a few days—probably ten days. 

Q. Who drew up the papers? I do not mean the deed, 
but the preliminary papers? A. I could not say positively who 
drew the papers. John II. Walter brought them to me for sig¬ 
nature. 

Q, Did you make a deposit; do you recall? A. No; I think not. 
There was no deposit made, to the best of my knowledge. 

Q. Did you or John II. Walter order the abstract of title to the 
property? A. I wouldn’t be positive who ordered it. 

Q. Do you know through what company it was ordered? A. Yes; 
the District Title Company. 

Q, Did you go to see anyone at the District Title Company with 
reference to the abstract? A. Yes. 

Q. Whom did you see there? A. I think Mr. Allen. 

Q, Was all the property embraced within one abstract, or were 
there several? A. There were two—one of a south Washington 
house, and one included the three houses and vacant lot on L street. 

Q.. After securing the abstracts, what did you do with them? A. 
I turned them over to my attorney here, Mr. Maddox. I first got a 
preliminary report about the McGuire suit, and I brought that up to 
Mr. Maddox to investigate it, 

74 Q. After you got the preliminary report and submitted 
it to your attorney, Mr. Maddox, you afterwards got a full 

abstract, did you not? A. Yes. I got a certificate, not an ab¬ 
stract. 

Q. Did you or not get an abstract showing the different convey¬ 
ances of this property? A. No. We just got a certificate. I went 
around there, as we usually do. Our usual custom is to order a 
certificate and then they give us a preliminary report. They reported 
this McGuire suit, and then it was held up for a few days until Mr. 
Maddox investigated the suit. Then he sent the title papers around 
there, and it was closed up and the certificate issued in my name. 

Q. What became of those certificates? A. I turned them over to 
Mr. Maddox. He has them, I believe, in his possession. 

Mr. Forrest : I call for the production of them. 
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By Mr. Forrest: 

Q. Have you seen them since you turned them over to Mr. Mad¬ 
dox? A. I have not. I may have seen them in the McGuire suit. 
They were used in that suit, and I may have seen them. 

Q. In any event, you have not got them now? A. I have not 
got them now; no. The property is all out of my hands. 

Q. After you submitted the abstracts to Mr. Maddox, did you re¬ 
quest him to prepare a deed from Higgins to yourself? A. 
75 Oh, no. I think the Title Company did that; they usually 
do. 

Q. If it was done by the Title Company, do you know what per¬ 
son in the office of the Title Company did it? A. No; I don’t 
know. Some of the clerks always prepare the deeds, and I could 
not say. 

Q. Were you or not present at the execution of the deed? A. No; 
I never saw Higgins in my life. 

Q. After the deed was executed was it turned over to you or was 
it recorded? A. To the best of my knowledge the papers were re¬ 
corded from the Histrict Title Company. 

Q. Have you seen the original deed since? A. Yes; I think!that 
was produced in the McGuire suit. 

Q. Ho you know where it is now? A. I do not know, but it was 
in the possession of Mr. Maddox. 


Mr. Forrest : I call for the production of the original deed. 


By Mr. Forrest: I 

Q. It appears that in consideration of the transfer of this property 
from Higgins to yourself you conveyed to him certain property. 
Was that property clear when you conveyed it? A. Yes. 

Q. It appears among the conveyances that the sum of 
76 $2000 was loaned on that county property. Who loaned that? 

A. I did. I 


Q. You loaned it personally? A. Yes, sir. 

Q, Was that loan repaid? A. Oh, yes. 

Q. Who repaid it? A. Well, I really could not tell you exactly 
who repaid it. The property has changed hands two or three times 
since. 

Q. Was it repaid by Higgins? A. No. 

Q. Was it sold out under the deed of trust? A. No. 

Q. Was the $2000 named as a loan on that property paid by you 
by check? A. Yes, sir. 

Q. Will you kindly produce your check for that amount? A. I 
think that is in the possession of Mr. Maddox. 

Q.. Whatever deed of trust was given by Higgins to secure that, 
amount was a deed of trust given to secure you for the sum of 
$2000? A. Now, I can’t say exactly. I think I was one of the 
trustees. I think the note was made possibly payable to my son or 
my brother. I don’t think it was made payable to me personally. 

Q.. If you loaned the money why was the money made 
77 payable to someone else? A. Well, I very often do that; 
where I act as trustee I make it payable to my son. 
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Q,. Was anybody a co-trustee with you? A. Yes. There were 
two trustees. 

Q. Do you recall who it was? A. I can get it for you. I don’t 
recall who it was. 

Q. Was it not Mr. John H. Walter? A. I would not say whether 
it was or not. I really don’t know at the present time. 

Q. In your testimony your attention was called to a telephone 
message said to have been received by you from someone, whom you 
say you did not know, and that you referred them to Mr. Maddox. 
You recall that testimony? A. Yes. 

Q. Did not the gentleman with whom you had this telephone 
communication say that his name was Bendheim? A. He may 
have said so. I couldn’t say positively. 

Q. Do you recall the further fact that shortly after having that 
communication with him over the ’phone you spoke to Mr. John H. 
Walter, and that Mr. Walter came down to see Mr. Bendheim the 
next morning? A. I don’t know that Mr. Walter ever came down. 

Q. Do you not recall that you spoke to Mr. Walter, after receiving 
this telephone message from Air. Bendheim, or from someone, and 
told him about it? A. I told Mr. Walter that somebody called me 
up in reference to this. 

Q. And did you or not tell him, shortly after you had this 

78 communication with Mr. Bendheim or someone over the tele¬ 
phone? A. Did I tell him I had a communication? 

Q. Yes. A. Yes, I told Mr. Walter that someone had called me 
up with reference to some suit. 

Q, After you told that to Air. Walter, did he not, within a day or 
so, tell you that he had been down to see Mr. Bendheim in reference 
to the matter? A. He never did. 

Q. Never at any time? A. Never at any time. 

Q. Is Mr. Walter still in town? A. Oh, yes; I see him occasion¬ 
ally. 

Q. There have been no differences between you and Mr. Walter 
in business matters, or social matters? A. No. 

Q. After this communication over the ’phone did you have any 
further communication by ’phone or otherwise with anyone re¬ 
specting this Diggins matter? A. Not to my recollection, unless 
with my attorney, Mr. Maddox. 

Q.. I mean anyone outside of Mr. Maddox? A. No; not to my 
knowledge. 

Q. As I understand you, Mr. Walter never told you he had been 
down to see Mr. Bendheim or had seen Mr. Rothschild? A. No, he 
never told me that he had seen them. 

Q,. Did you see this deed from Diggins to yourself before it was 
put of record? A. I did not. I don’t remember of seeing it 

79 at all. I rarely ever see the deeds conveying property to me. 

Q. Do you not know as a matter of fact, Mr. Pickford, 
that this deed from Diggins to you recited upon its face that the con¬ 
veyance to you was also subject to such decree as may be rendered in 
Equity Causes No. 24565 and 24660, the latter being the Diggins 
suit instituted by Bendheim and Rothschild? 




CHARLES BENDHfilM ET AL. VS. THOMAS H. PiCKEORD. S9 


Mr. Gatley: I object to the question on the ground that the deed 
is the best evidence. 

Mr. Forrest: I call for its production. 

Mr. Gatley : We have already offered in evidence a certified copy 
of it. 


A. No ; I did not know that it contained that. I was told by the 
Title Company that the only thing that affected the title was the 
McGuire suit. 


Mr. Forrest : That is all I wish to ask the witness. I would like 
to have the certificate and deed produced. 

Mr. Gatley : I desire to say that while the request for the pro¬ 
duction of the papers is not sufficient under the rules, nevertheless, 
if I can find them, I have no objection to producing them. 

The Witness: I think that some of the people that bought this 
property have got. the certificate. I think it was turned over to some 
of the purchasers. 

THOMAS II. PICKFORD. 


Subscribed and sworn to before me, this 1st day of October, 1907. 

JOHN W. HULSE, 
Examiner in Chancery. 

80 Mr. Forrest: I want to note of record that I desire to ask 
Mr. Maddox one or two questions tomorrow when he comes 

to his office. 

The taking of these depositions was thereupon adjourned until 
Thursday, July 11, 1907, at 1:30 P. M. 

Washington, D. C., July 11, 1907. 

Met pursuant to notice at the office of H. Prescott Gatley, Esq., 
340 Indiana avenue northwest, Washington, D. C., on Thursday, 
July 11, 1907, at 1:30 p. m. 

Present on behalf of the complainants, Mr. Forrest. 

Present on behalf of the defendants, Mr. Gatley. 

Mr. Gatley: In response to the call of counsel for complainants 
at the last session, I wish to say that I have looked into the papers 
which we had in the office pertaining to this matter, and the only 
paper which I find is the original deed from Biggins to the de¬ 
fendant Pickford, which I now produce in accordance with that 
request. 

Samuel Maddox, is recalled for further crossexamination 
By Mr. Forrest: 

Q. I show you this original deed which has been produced in 
response to my call, and call your attention to the provision thereof 
in these words: “And all four said pieces and parcels of 

81 land and premises being also subject to such decree as may 
be rendered in Equity Causes Nos. 24,565 and 24,660,” and 
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ask you whether or not, your attention now having been called to 
that, you in any way recollect whether you had your attention called 
to that suit No. 24,660? A. I should say that in looking at this 
deed my impression would be that I had never seen it before. I do 
not remember it. Certainly my attention was not called to that 
provision of it. 

Q. You had never seen it before what time? A. I do not re¬ 
member ever seeing this deed before this time. 

Q. I notice in the record in which that original deed is recorded 
that on July 22, 1904, that deed was delivered to you. Does that 
in any way refresh your recollection? A. No; it does not. I prob¬ 
ably sent one of my associates over there for it. 

Q. But the deed that you now hold in your hand, and which 
has been produced in response to my call, was found among your 
office papers? A. I do not know where it was found. 

(Mr. Gatley, of counsel for the defendant Piekford, states that he 
found this deed among the paers which he himself had pertaining 
to this case; that he also searched among the papers which Mr. Mad¬ 
dox had pertaining to the case, but found none of the others which 
•were called for by counsel for the complainant.) 

82 The Witness: Let mo also state here that I had nothing 

whatever personally to do with this matter, except in the de¬ 
fense of the suit brought by Mrs. McGuire. 

By Mr. Forrest: 

Q. Look at the endorsement on the back of the deed, Mr. Mad¬ 
dox, and see whether you know in whose handwriting the names of 
the parties as endorsed thereon are? A. I do not. 

Redirect examination. 

Bv Mr. Gatley: 

*j 

Q. Mr. Maddox, from the examination of that deed can you say 
whether or not it was prepared in your office? A. No; I am sure 
it was not. 

At the request of counsel for the complainants, the deed from 
Diggins to Piekford is herewith offered in evidence and marked 
“Exhibit Maddox No. 1.” 

SAM’L. MADDOX. 

Subscribed and sworn to before me, this 1st day of October, 1907. 

JOHN W. HULSE, 
Examiner in Chancery. 

The taking of these depositions was thereupon adjourned subject 
to notice. 
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83 Exhibit Maddox No. 1. 

This deed, made this Seventh day of June in the year, one thou¬ 
sand nine hundred and four (1904), by and between Thomas P. 
Biggins, unmarried, of the District of Columbia, party of the first 
part, and Thomas H. PickfOrd, of the same place, party of the second 
part: 

Witnesseth, That the party of the first part, for and in consider¬ 
ation of five thousand ($5,000) Dollars, lawful money of the United 
States of America, to him in hand paid by the party of the second 
part, receipt of which, before the sealing and delivery of these pres¬ 
ents, is hereby acknowledged, has given, granted, bargained and sold, 
aliened, enfeoffed, released, conveyed and confirmed, and does by 
these presents give, grant, bargain and sell, alien, enfeoff, release, 
convey and confirm unto the party of the second part ,his heirs and 
assigns forever, all the estate, right, title, interest and claim howso¬ 
ever acquired either at law or in equity or otherwise however, of the 
said party of the first part, of, in, to or out of, the following described 
land and premises, situate, lying, and being in the City of Washing¬ 
ton, ^District of Columbia, and distinguished as and being, 

First. The east twenty-one (21) and sixty-seven hundredths (.67) 
feet front by the full depth of original lot numbered four (4) in 
square numbered four hundred and seventy (470); 

84 Second. The west twenty-four (24) feet, four and one half 
(4%) inches front by the full depth thereof of lot numbered 

fifteen (15) in Samuel Davidson’s subdivision of lots in Square num¬ 
bered one hundred and ninety-eight (198), as per plat recorded in 
the office of the Surveyor for the District of Columbia in Liber N. K., 
at folios 29 and 30; 

Third. The East Twenty-six (26) feet, six inches front by the 
depth of ninety-one (91) feet, eleven (11) inches of original lot 
numbered sixteen (16) in Square numbered one hundred and 
ninety-eight (198), said part of lot being also known as lots num¬ 
bered twenty-nine (29) and thirty (30) of an imperfect subdivision, 
as per plat recorded in the Office of the Surveyor fo,r the District of 
Columbia in Liber W. B. M., at folio 131; 

Fourth. Part of original lot numbered sixteen (16) in Square 
numbered one hundred and ninety-eight (198); beginning on “L” 
Street at a point distant twenty-six (26) feet, six (6) inches west of 
the northeast corner of said lot numbered sixteen (16); thence west 
along said “L” Street Nineteen (19) feet. Ten and one-half (10%) 
inches; thence South one hundred and six (106) feet, eleven (11) 
inches; thence east Nineteen (19) feet, ten and one-half (10%) 
inches; thence North One Hundred and Six (106) feet, eleven (11) 
inches to the beginning; 

The first of said pieces and parcels of land and premises being 
subject to a certain deed of trust recorded November 3, 1893 in Liber 
1864 at folio 181, of the land records of the District of Co- 
86 lumbia, securing on the indebtedness therein mentioned an 
unpaid balance of $250 and accrued interest,- and all four 
said pieces and parcels of land and premises being, also subject to 
6—1884a 
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such decree as may be rendered in Equity Causes Nos. 24,565 and 
24,660, together with all and singular the improvements, ways, ease¬ 
ments, rights, privileges and appurtenances to the same belonging, 
or in anywise appertaining, and claim, either at law or in equity, or 
otherwise however, of the party of the first part, of, in, to or out of 
the said land and premises. 

To have and to hold the said land, premises and appurtenances, 
unto and to the only use of the party of the second part, his heirs 
and assigns forever. 

And the said party of the first part, for himself, his heirs, execu¬ 
tors and administrators, do- hereby covenant and agree to and with 
the party of the second part, his heirs and assigns, that he the party 
of the first part and his heirs, shall and will warrant and forever 
defend the said land and premises and appurtenances unto the party 
of the second part, his heirs and assigns, from and against the claims 
of ail persons claiming or to claim the same, or any part thereof, 
or interest therein, by, from, under or through the said party of the 
first part. 

And further, that the party of the first part and his heirs shall and 
will, at any and all times hereafter, upon the request and at the cost 
of the party of the second part, his heirs and assigns, make and exe¬ 
cute all such other Deed or Deeds, or other assurance in law, for the 
more certain and effectual conveyance of the said land and prem¬ 
ises and appurtenances unto the party of the second part, his 
86 heirs or assigns, as the party of the second part, his heirs or 
assigns, or his or their counsel learned in the law shall advise, 

devise or require. 

In testimony whereof, said party of the first part have hereunto 
set his hand and affixed his seal on the day and year first hereinbe¬ 


fore written. 


THOS. P. DIGGINS. [seal.] 


Signed, sealed and delivered in the presence of— 
JNO. H. WALTER, 


District of Columbia, To wit: 

I G. W. Balloch a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that Thomas P. Diggins, unmarried, party 
to a certain Deed bearing date on the Seventh day of June 1904, and 
hereto annexed, personally appeared before me in said District the 
said Thomas P. Diggins, being personally well known to me as the 
person who executed the said Deed, and acknowledged the same to 
be his act and deed. 

Given under my hand and seal this 10th day of June 1904. 

G. W. BALLOCH, [seal.] 

[notarial seal.] Notary Public. 

Endorsed: Received for record on the 10 day of June A. D. 1904 
at 11.05 o’clock A. M., and recorded in Liber No. 2809 at folio 346 
et seq. one of the Land Records for the District of Columbia, and 
examined by Jno. C. Dancy, Recorder. 
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87 To Mess. Maddox & Gatloy, Attorneys for Defendants: 

Please take notice that at the request of counsel for the complain¬ 
ants, on Tuesday next, July 23rd, 1907, at 10 o’clock A. M., at the 
office of Charles Bendheim, No. 472 Louisiana Avenue, Washington, 
D. C. I will proceed to take the testimony of witnesses produced on 
behalf of the complainants in rebuttal. 

JOHN A. SWEENEY, 
Examiner in Chancery. 

Testimony in Rebuttal. 

Tuesday, July 23 rd } 1907—10 o’clock a. m. 

Met pursuant to the aforegoing notice at the office of Mr. Charles 
Bendheim, 472 Louisiana Ave., Washington, D. C. on Tuesday, 
July 23rd, 1907, at 10 o’clock, A. M., to take testimony on behalf of 
the complainants in the above entitled cause. 

Present: Mr. Forrest on behalf of the complainants, and Mr. 
Galley on behalf of the defendant, Pickford, and the defendant, 
Thomas H. Pickford, in person. 

Mr. Forrest: Solicitor for the complainant calls upon the de¬ 
fendant, Pickford, and his counsel, for the production of the 

88 checks and certificates of title of the property referred to in 
the pleadings in this cause, the checks being the checks said 

to have been given to the defendant Diggins on account of the loan 
made on the property which was exchanged by Pickford for the 
property in controversy in this suit, these papers having been called 
for when the defendant Pickford was on the stand as a witness in 
his own behalf. 

Mr. Gatley: Counsel for defendant, Pickford, says that he has 
made very careful search for the purpose of securing the papers 
called for, but that up to the present time he has been unable to find 
the same. This is probably due to the fact that our offices are in a 
very much torn up condition, having been in the hands of the 
architect and builder for the past six or eight weeks, causing many 
of the papers of the office to get in places wdiere they don’t belong. 
He further says that if he is able to locate those papers before the 
taking of testimony in this case he will produce them, notwithstand¬ 
ing the fact that no sufficient notice has been given for their pro¬ 
duction. If he cannot find them before the close of the taking of 
the testimony in this case, but does find them subsequently, he will 
be very glad to produce them at the hearing of the case. 

Mr. Forrest: Solicitor for the complainants says that the call 
was not made on the defendant, Pickford’s counsel, but upon the 
defendant, Pickford, himself, and it may be that the papers are not 
in the possession of counsel for Pickford, and the reply does not 
satisfy the call. And in addition as to time and the sufficiency 
thereof of the notice given to produce, counsel says some ten 

89 days have elapsed since the witness was on the stand, and the 
production of the papers called for by him. 

JOHN A. SWEENEY, 
Examiner in Chancery . 

Whereupon counsel for the complainants announced the close of 
the testimony on their behalf in rebuttal. 
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00 Decree. j 

Filed January 17, 1908. I 

In the Supreme Court of the District of Columbia, Holding an j 

Equity Court. I 

Equity. No. 26373. • f 

• \ 

■\ 

Charles Bendiieim and David Rothschild, Complainants, 

vs. 

Thomas Diggins and Thomas H. Pickford, Defendants. 

This cause coming on to be heard at this time upon the bill of 
complaint, the answer of the defendant Pickford, the testimony and 
all other proceedings herein, the same was argued by counsel and 
submitted to the Court. It is thereupon, after due consideration f 
thereof, by this Court, and the authority thereof, this 17th day of j 
January, A. D. 1908, adjudged, ordered and decreed that the bill 
in this cause be, and the same is hereby, dismissed, with costs; and 
that execution shall issue therefor as at law. 

By the Court: I 

HARRY M. CLABAUGH, 

Chief Justice. \ 

91 Petition for Rehearing by Complainants . | 

Filed January 17, 1908. 1 | 

In the Supreme Court of the District of Columbia. i 

In Equity. No. 26373. 

r 

Charles Bendheim and David Rothschild 

vs. ' :>•; 

Thomas II. Pickford et al. 

And. now come the Complainants and file this their petition for | 
a hearing of this cause, and pray for such rehearing, and the same f 
is hereby applied for, for and on account of the matters following, $ 
all of which appear of record, to-wit: 

First. The Court in its opinion leading to its conclusion in this j 
matter failed and neglected to give any weight or effect to the deed [’ 
to the defendant Pickford of the property in controversy wherein is 
mentioned and referred to the partition suit filed by the Complain¬ 
ants in this cause for the defendant Diggins. 

Second. The Court in its opinion leading to its conclusion and 
decree in this matter misconstrued and misinterpreted the testimony 
of the Complainants, and each of them, as to what took place in 
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their conversation and dealing over the telephone with the de¬ 
fendant Pickford. 

Third. The Court in its opinion leading to its conclusion and 
decree in this matter failed to give effect to the testimony of the 
complainants, and each of them, in their conversation with 
92 John Walter after the conversation with the defendant Pick¬ 
ford. 

Fourth. The Court in its opinion leading to its conclusion and 
decree failed to notice and give effect to the failure of the defendant 
to produce the witness Walter to contradict or explain the testimony 
of the Complainants. 

Fifth. The Court in its opinion leading to its conclusion and de¬ 
cree failed to give proper and legal effect to the testimony of the 
Complainants and each of them in the assertion of their rights. 

Sixth. The Court in its opinion leading to its conclusion and 
decree in this matter in other respects as appears by the record failed 
and neglected to apply the law to the facts appearing of record and 
erred in not decreeing the relief as prayed for in the Bill of Com¬ 
plaint. 

EDWIN FORREST, 
Solicitor for Compl’t’s. 

Jan. 17"/08. 


Order Denying Application for a Rehearing, 

t, 

Filed February 4, 1908. 

In the Supreme Court of the District of Columbia. 

In Eq. No. 26373. 

Charles Bendheim and David Rothschild 

vs. 

Thomas H. Pickford et al. 

This cause coming on to be heard on the application of the Com¬ 
plainants for a rehearing, on due consideration thereof, it 
93 it by the Court this 4" day of February 1908 ordered that 
said application for a rehearing be and the same is hereby 

denied. 

HARRY M. CLABAUGH, 

Chief Justice. 
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Appeal by Complainants and Request of Clerk to Issue Citation. 

Filed February 4, 1908. 

In the Supreme Court of the District of Columbia. 

In Eq. No. 26378. 

Charles Bendiieim and David Rothschild 

vs. 

Thomas H. Pickford et al. 

And now come the Complainants and appeal to the Court of Ap¬ 
peals of the District of Columbia from the decree made herein Janu¬ 
ary 17" 1908 dismissing the Complainants’ Bill of Complaint, and 
the order made herein February 4" 1908 denying the Complainants’ 
application for a rehearing, and the Clerk of the Court is hereby 
requested to issue a citation to the defendant Thomas H. Pickford on 
this appeal. 

EDWIN FORREST, 

A tt’y. for Complainants. 

Memorandum. 

1908, February 5.—Citation issued to Thomas II. Pickford and 
returned February 7th, 1908, service accepted. 

94 Memoranda. 

February 5, 1908.—Order -fixing penalty of appeal bond. 

February 7, 1908.—Appeal bond filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed March 7, 1908. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26373. 

Charles Bendheim and David Rothschild 

vs. 

Thomas H. Pickford et al. 

The Clerk of said Court will please prepare the transcript of 
record in this case on appeal by Complainants to the Court of Ap¬ 
peals, to consist of the following papers and entries: 1. Bill of Com¬ 
plaint and Exhibit A to Bill; 2. Demurrer; 3. Order overruling 
Demurrer; 4. Answer; 5. Replication; 6. Testimony; 7. Decree dis- 
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missing Bill; 8. Petition for rehearing by Compl’ts; 9. Order deny¬ 
ing rehearing; 10. Appeal by CompFts; 11. Mem: Bond on appeal 
fixed at $100; 12. Bond given. 

EDWIN FORREST, 
Attorney for GompVts . 

M’ch 7/08. 


95 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
94, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 26373 Equity, wherein 
Charles Bendheim, et al., are Complainants, and Thomas Diggins, 
et al., are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony -whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th day of March, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1884. Charles Bendheim et al., appellants, vs. Thomas H. Pickford. 
Court of Appeals, District of Columbia,. Filed Mar. 25, 1908. 
Henry W. Hodges, clerk. 
































OF THE DISTRICT OF COLUMBIA, 
April Term, 1908. 


No. 1884. 


CHARLES BENDHEIM ET AL., APPELLANTS, 

vs 

THOMAS H. PICKFORD. 


BRIEF OF APPELLANTS. 


Statement of Case 

This is a suit in equity filed by the complainants to 
enforce their equitable lien against the property pur¬ 
chased by the defendant Pickford from one Thomas 
Diggins, and particularly described in Exhibit C, filed 
with the bill. The bill recites the facts upon which such 
claim is based. 

It appears that the complainants were employed by 
the defendant Diggins as attorneys, and their legal serv¬ 
ices retained as such “to prosecute a suit to secure his 
(Diggins’) interest in said real estate by partition 
thereof,” or otherwise (Exhibit A) and in consideration 
that the said attorneys would “give their best skill and 
services in and about the premises aforesaid,” the de¬ 
fendant Diggins agreed “to pay a retaining fee of $150 
and 15% of any and all recovery that may be secured 

for the said Thomas Diggins be the same money or real 
8210-1 
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property, and whether the same be recovered by suit or 
compromise, and said Thomas Diggins does hereby 
assign to the said Bendheim & Rothschild 15% of his 
interest in said recovery as security for the payment of 
the services aforesaid.” 

The agreement referred to in the bill was entered into 
on May 11, 1904, and bill for partition in pursuance 
thereof filed May 12, 1904 (Eq. No. 24,660). 

The defendant Pickford demurred to the bill, and on 
hearing the same was overruled. Thereupon the defendant 
Pickford answered admitting that he had purchased 
property from Diggins on June 7,1904, and that on May 
24, 1906, filed a bill for partition of the property in 
which he had acquired a one-third interest from Diggins; 
denies that he had any notice of agreement between 
Bendheim & Rothschild and Diggins, and denied that 
Walter was his agent. 

On July 6,1904, Contract (Exihibit A) and declaration 
of lien (Exhibit C) were recorded in the office of the Re¬ 
corder of Deeds (Liber 2,829, folio 227-243) and Pick¬ 
ford again notified, as well as his agent John H. Walter 
(Par. 7 Bill). 

Testimony was taken, and on hearing on the pleadings 
and testimony, the court dismissed the bill of complaint. 

From the decree appeal was noted, citation issued and 
served, and bond on appeal given. 

Upon this appeal and record the appellants assign the 
following errors: 

1. The court erred in dismissing the bill. 

2. The court erred in not decreeing the complainants 
entitled to an equitable lien as attorneys on the proceeds 
of sale of property or on property purchased by Pickford 
from Diggins. 

3. The court erred in holding that John H. Walter was 
not the agent of the defendant Pickford and that notice 
to Walter was not notice to Pickford. 
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ARGUMENT. 

The assignments of error will be treated together and 
as one. 

The testimony (complainant Rothschild) showed that 
he went to see John H. Walter, about negotiating a loan 
for Diggins on the latter’s interest in property, stated to 
him that Bendheimand himself represented Diggins, who 
had filed a bill for partition of estate of his uncle, showed 
Walter copy of bill, and explained to him that they had 
a contract with Diggins by which they were to receive 
a retainer and certain percentage of amount that would 
come into Diggins’ hands through partition proceedings, 
explained the contract to Walter, and wished to be present 
when loan was made; talked to Walter for some time in 
presence of Diggins, and Walter told Rothschild that his 
interest would be protected; that he saw Walter several 
times about the matter and the next thing he knew he 
noticed a deed on record from Diggins to Pickford for this 
property, and called up Pickford by phone, and after get¬ 
ting him, handed the receiver to Bendheim, who talked 
with him; that either the next day or the day after Bend¬ 
heim had conversation with Pickford over the phone, 
Walter ca41ed at his office and stated to Bendheim and 
Rothschild that he had been sent around by Pickford, and 
said “Pickford had no intention of cutting us out at all, 
that he recognized our lien, and he expected us to go ahead 
with the case; that Mr. Pickford would let us hear from 
him;” that Walter assured him “and Mr. Bendheim that 
Mr. Pickford knew all about our contract, that he had 
explained it to Mr. Pickford, and that Mr. Pickford ex¬ 
pected us to go ahead with the case;” that they filed, as 
solicitors, the partition suit for Diggins of the property 
described, and which Pickford purchased Diggins’ in¬ 
terest in; that in the equity cause 24,565 they filed the 
answer for Diggins; that Rothschild does not know where 
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Diggins is, and has not seen him since the visit to Wal¬ 
ter's office. 

The testimony (complainant Bendheim) further showed 
that Rothschild called his attention to the record of the 
conveyance from Diggins to Pickford, and Rothschild 
thereupon looked in the telephone book, got Pickford’s 
number and called Pickford up and handed Bendheim 
the receiver; that, “I said, is this Mr. Thomas Pickford? 
He said, yes, sir. I said, I see in the record where you 
have purchased from Thomas Diggins his interest in the 
estate of his uncle, Patrick Diggins. I said, what does 
this mean? Don’t you know that we have a contract 
with Thomas Diggins and a lien on the property for 
services rendered and money advanced to him. He re¬ 
plied, I don’t know anything about it. You will have to 
see my agent, Mr. Walter;” that Walter came to his 
office after he telephoned to Pickford and “said that 
Mr. Pickford had spoken to him about my telephoning 
him, and he stated that Mr. Pickford purchased the prop¬ 
erty subject to our rights; that in the deed conveying 
the property from Diggins to Mr. Pickford there was set 
forth the equity suit for partition which we had filed on 
behalf of Diggins; that it was not Mr. Pickford’s inten¬ 
tion or purpose to defeat any rights we might have, and 
that Mr. Pickford would call upon us and have us con¬ 
tinue in the case;” that they advanced to Diggins 
137.10; that the retainer of $150 was not paid by Dig¬ 
gins; that he does not know where Diggins is. 

The testimony (defendant Pickford) further showed 
that after the sale by Diggins to him “some one called 
me up and said there was such a contract.” I could not 
say positively who it was that called him by phone; 
Bendheim may have done so; “I told Mr. Walter that 
somebody called me up in reference to this;” that Walter 
is still in town, sees him occasionally; no difference be¬ 
tween them in business or social matters; that he had 
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known Walter about twelve years; that-he had had busi¬ 
ness relations with him; that they both had offices in the 
Colorado Building in 1904; Walter submitted to him the 
Diggins property; “when he(Walter) submitted the prop¬ 
erty I looked at it and he told me that there was a suit 
pending; that some one by the name of Mrs. McGuire had 
filed suit.” Walter brought the papers to him for sig¬ 
nature. 

That the deed (Exhibit Maddox No. 1) from Diggins 
to Pickford recites “and all four said pieces and parcels 
of land and premises being also subject to such decree as 
may be rendered in Equity Cases Nos. 24,565 and 24,660.” 

The facts show that Walter, in the transaction, was 
the agent of Pickford and as such, and prior to the con¬ 
veyance of Diggins, had full knowledge and notice of 
the claim and lien of Bendheim & Rothschild, and that 
Walter’s notice and knowledge, under such circumstances, 
was equally that of his principal, Pickford, it is sub¬ 
mitted, admits of no doubt, and authority to support it 
is not necessary. 

Equitable Lien—Attorney’s Lien—What is It? 

It is defined in Amer. & Eng. Ency. of Law, vol. 19 
(2d Ed.), page 13, to be— 

“Broadly stated, every written contract which 
shows an intention to charge some particular 
property, therein described or identified, with a 
debt or other obligation, creates an equitable lien 
upon such property ” (see cases cited in note). 

The form of agreement to establish same is not mate¬ 
rial. 

“The form of agreement is not very material, 
for equity looks rather at the final intent and pur¬ 
pose than at the form.” 

Amer. & Eng. Enc. Law, vol. 19 (2d Ed.), 
page 14. 
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“The maxim of equity upon which the doctrine 
rests is, that equity looks upon things agreed to 
be done as actually performed (cases in note). 
The true meaning of which is that equity will 
treat the subject-matter, as to collateral conse¬ 
quences and incidents, in the same manner as if 
the final acts contemplated by the parties had 
been executed exactly as they ought to have been.” 

Amer. & Eng. Enc. Law (2d Ed.), 14. 


Bee, also— 

Sanborn vs. Maxwell, 18 D. C. App., 245. 
Harbinger vs. Worthington, 23 D. C. App., 565. 
Roberts vs. Consaul, 24 App. D. C., 551. 

Jones vs. Rutherford, 26 App. 1). C., 114. 
McPherson vs. Cox, 96 U. S., 402. 

Willoughby vs. Mackall, 1 App. D.C., 411, affirmed 
167 U. S., 681. 


In the agreement (Exhibit A) bill for partition (Eq. 
24,660) and declaration of lien (Ex. C) the property is 
described with such particularity as to give sufficient 
warning to any one attempting to deal with it. Of all 
of this, as before stated, defendant Pickford had due 
notice. 

“It is essential to the existence of an equitable 
lien arising from express contract that the prop¬ 
erty charged be so described that it can be 
identified (see cases in note), but only such an 
identification is required as is essential to the 
enforcement of the lien (see cases in note) and an 
identification can be made as well by an applica¬ 
tion of the equitable principles of estoppel as in 
any other way” (see cases in note). 

Am. & Eng. Enc., vol. 19 (2d ed.) 14-15. 
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The purpose to create the lien is evident from the 
contract (Ex. A). 

“An intention to create a charge upon the prop¬ 
erty described must be clearly apparent.” 

$ 

Am. & Eng. Enc. Law (2d ed.), vol. 19, p. 15. 


The equity court is the proper forum to enforce such 
a lien as is insisted upon here, the existence of which 
the defendant Pickford had full and ample notice. 

“Where an equitable lien is a matter of agree¬ 
ment between the parties, it may be enforced 
against the property to which it has attached, in 
the hands not only of the original contractor, but 
also in those of his heirs, personal representatives, 
and all third persons who are volunteers (see 
note). It is also enforceable against the property 
in the hands of all subsequent purchasers and 
incumbrancers with notice” (see cases in note). 

Am. & Eng. Enc. Law, vol. 19 (2d ed.), p. 37. 


The following cases are cited for the purpose of show¬ 
ing the instances in which .the courts have held equit¬ 
able and attorney’s liens to attach and be enforceable. 

An attorney’s lien on a fund for his services can not 
be defeated by an assignment of the fund. 

Key vs Bank, 1 H. & H., 74. 

A contract between attorneys and their client that the 
attorneys shall receive for their services a proportion of 
the amount recovered in a suit constitutes a valid lien 
upon a fund realized from a judgment recovered therein, 
which lien attaches unreservedly upon the rendition of 
judgment, and is superior to all other liens no matter 
how created. 

Hutchinson vs. Worthington, 7 App. D. C., 548. 
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A solicitor who performs services in a partition suit 
for some of the parties under an express or implied con- 
trnctwith them for his fees has a lien for his fees upon 
their distributive shares of the proceeds of sale, and if 
such proceeds are paid into court he is entitled to an 
order of payment therefrom if necessary. 

Arnold vs. Carter, 19 App. D. C., 259. 

As to effect of recitals in deed see Crandall vs. Lynch, 
20 App. D. C., 73. 

The relation of debtor and creditor arises between 
client and attorney where the services of attorney are 
contracted for and his status as a creditor is not affected 
by the fact that the amount of his compensation was 
not agreed upon. 

Smith vs. Cook, 10 App. D. C., 487. 

A party charged with constructive notice of the con¬ 
tents of a recorded instrument is bound by only what is 
contained in the record and is not required to go out¬ 
side of the record to determine whether the rights of the 
parties to the instrument are greater or less than those 
expressed in the instrument itself. 

Chisholm vs. Cissell, 13 App. D. C., 207. 

A contract between a party claiming title to land and 
an attorney, by which it is agreed that the attorney 
shall commence legal proceedings for its recovery, and 
pay the costs, and in consideration of his services and 
expenditure of money have an undivided half of all the 
land recovered, or that may be obtained by compromise 
or settlement of the matter, and that the party claiming 
the land shall not make any settlement or compromise 
without the consent of the attorney, constitutes the at¬ 
torney the equitable owner of the undivided one-half of 
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whatever shall result from the prosecution or compro¬ 
mise of the suit instituted by him to recover the land. 

Hoffman vs. Vallejo, 45 Cal., 564. 

See Sanborn vs. Maxwell, 18 App. D. C., 245. 

A client entered into an agreement in writing with his 
attorney that the attorney should receive a sum of 
money from a certain railroad company “out of the 
amount due me from said railroad company for running 
through my land, to be paid when said suit is settled.” 
Held, that this was an equitable assignment of the sum 
named out of the amount referred to as due from the 
railroad company. 

County vs. Latterner, 31 Miss., 239,17 N. W., 385. 

An agreement between an attorney and his client that 
the attorney shall have a lien upon the sum to be re¬ 
covered, for a specified amount, as compensation for his 
services, constitutes a valid, equitable assignment, which 
attaches to the judgment as soon as entered. 

Terney vs. Wilson, 45 N. J. Law (16 Vroom), 282. 

An agreement between an attorney and client, whereby 
the attorney was to have one-third “of whatever amount 
of money, securities, or property collected, or in any way 
realized or received,” on account of claims placed in his 
hands for collection, the client retaining the right to de¬ 
cide on the terms of settlement, operates as an equitable 
assignment of one-third of the amount recovered. 

Fairbanks vs. Sargent, 104 N. Y., 108, 9 N. E., 870, 
56 Am. Rep., 490. 

Claimants of property appointed an attorney in fact, 
who agreed to prosecute suits for a contingent interest 
in the subject-matter. They agreed “henceforth to give 
to said” attorney “a lien and a mortgage to the amount 
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of the sum of 474 percent, on all the property recovered,” 
and that “each of the parties shall be free to sell his 
share of said rights.” Held, that the attorney had such 
interest in the suit as authorized an assignment thereof 
to an attorney at law for his sevices in bringing the 
suits. 

Chester vs. Jumel, 53 Hun, 629, 5 N. Y. Supp., 809. 

An attorney agreed with his client to conduct certain 
litigation, and the client agreed that the attorney should 
receive as his compensation a specified percentage of the 
amount recovered, reserving the right within 60 days to 
substitute a cash fee in place of such percentage. Held, 
that the agreement constituted an equitable, conditional 
assignment to the attorney of an interest in the subject 
of litigation. 

Holmes vs. Evans, 129 N. Y., 140, 29 N. E., 233, 
affirming (1891), 59 N. Y. Super. Ct. (27 Jones 
& S.), 136,13 N. Y. Supp., 614. 

Under a contract to pay an attorney a percentage “on 
all amounts collected,” the attorney is entitled to his 
percentage, although the claim is paid without his inter¬ 
ference. 

Jacks vs. Thweatt, 39 Ark., 340. 

Defendants contracted to pay plaintiffs for ther serv¬ 
ices as attorneys in an action brought by the defendants 
against a street-railway company 40 per cent, of the 
amount recovered. Defendants afterwards settled with 
the street-railway company, and refused to pay plaintiffs 
the percentage agreed upon. Held, that plaintiffs’ claim 
for services became due absolutely upon the settlement, 
and an attachment would lie to enforce it. 

Bogert vs. Adams, 8 Colo. App., 185, 45 Pac., 235. 
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P. & Son, attorneys, contracted in writing with L. as 
follows: 

“Agreed that P. & Son are to receive $100 
certain, and if the suit (referred to and mentioned 
in the agreement) is decided in favor of L., then 
P. & Son are to receive $200, making $300 in all.” 

P. & Son brought an action of assumpsit, setting forth 
agreement and alleging that L. dismissed the suit with¬ 
out their consent, and thereby hindered P. & Son from 
prosecuting to final decision, although plaintiffs were 
willing and ready so to do. Declaration also contained 
the common counts for work and labor and upon an 
account stated, held, that P. & Son were not necessarily 
entitled, upon issue joined on a plea of non assumpsit, 
in addition to the one hundred certain named in con¬ 
tract, to recover the whole amount of the contingent fee 
therein specified, but for breach of said contract by de¬ 
fendant might recover such damages by way of compen¬ 
sation for their time, labor, and attention as these were 
reasonably worth, and for any loss or injury they might 
have sustained, provided the whole recovery should not 
exceed the entire amount stipulated in the contract. 

Polsley vs. Anderson, 7 W. Va., 202; 23 Am. 
Rep., 613. 

If a client contracts with his attorney to convey to 
him a portion of the property in litigation in considera¬ 
tion of legal services to be rendered, the facts that the 
property afterwards enhances in value, and that such 
enhancement is, in a material degree, the result of the 
labor and money of the client, are no valid objection to 
a decree for a specific performance of the contract. 

Howard vs. Throckmorton, 48 Cal., 482. 

Where attorneys were conducting a suit on contingent 
fee, and a settlement was made by their clients, compen- 
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sation for services rendered up to the time of the settle¬ 
ment of the suit can be recovered, and defendant can 
not set up the special contract to defeat such recovery. 

Semmes vs. Western Union Tel. Co., 73 Md., 9; 
20 Atl., 127. 

An attorney, employed to recover land under a contract 
that for his services he is to have one-fourth of the land 
recovered, is not bound to accept one-fourth of a sum 
received by his client for a Compromise, without the 
attorney’s knowledge. The latter may recover the value 
of his services to the date of the compromise. 

Duke vs. Harper, 8 Mo. App., 296. 

Where an attorney has agreed to prosecute an action 
for a compensation to be contingent on success, and is 
diligently prosecuting it, the client can not, by settling 
the action without his consent, deprive him of his right 
to compensation. On a settlement so made the attorney 
is at least entitled to be paid in proportion to the sum 
received by the client in settlement of the action. 

An attorney who has, either himself or by other com¬ 
petent persons, performed services in pursuance with a 
contract with his client for a specific fee, can not be de¬ 
prived thereof by his client’s having compromised the 
suit without his consent. The doctrine extends to a 
contingent fee depending on a successful termination of 
the suit. 

Hill vs. Cunningham, 25 Tex., 25. 

Where an attorney is employed on a contingent fee to 
recover land, and his client compromises the suit with¬ 
out his consent, if the suit would have been unsuccessful 
by reason of client’s lack of title, attorney can not re¬ 
cover. 

Merchant’s Nat. Bank vs. Eustis, 8 Tex. Civ. App., 
350. 
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The cases and instances given are ample as illustrative 
of what courts have done in like cases. 

While it is true the defendant Pickford denies in his 
answer and testimony that Walter was his agent, yet he 
fails to take his supporting testimony, though Walter is 
in town and easily accessible. It must be plain to Pick- 
ford or his counsel that Walter was a very material and 
important witness in view of the testimony of complain¬ 
ants. If the evidence of the latter as to agency was 
untrue, Walter’s testimony was procurable to contra¬ 
dict it. 

“Omission to produce material testimony within 
one’s power raises a presumption that it would 
be adverse.” 

4 Richardson, 329., 

The deed under which Pickford took title from Dig- 
gins put him on notice and inquiry, it referring to the 
partition suit by number which had been filed by com¬ 
plainants, Bendheim & Rothschild. 

Pickford admits that after receiving a telephone 
message about the property lie spoke to Walter about 
it. Though Pickford says Walter was not his agent, it is 
strange that without Walter being in any way com¬ 
municated with by appellants after the telephone mes¬ 
sage to Pickford, he should call to see them in reference 
to this matter, stating that he was the agent of Pick¬ 
ford, and that within a day or two after Pickford had 
stated to Bendheim that they should see his agent 
Walter. 

Appellants confidently submit on the law and facts 
that the decree below dismissing bill should be reversed. 

EDWIN FORREST, 

Attorney for Appellants. 
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APRIL TERM, 1908. 


No. 1884. 


CHARLES BENDHEIM and DAVID ROTHSCHILD, 

Appellants, 

vs. 

THOMAS II. PICKFORD. 


BRIEF IN BEHALF OF APPELLEE. 


The Pleadings. 

The bill in this case sets forth that the complainants in 
the year 1904 were members of the bar engaged in the prac¬ 
tice of the law in this District. 

In May, 1904, they were retained by the defendant Dig- 
gins to prosecute a suit to secure his interest in the estate of 
Patrick Diggins deceased; and that defendant Diggins agreed 
to pay them a retaining fee of one hundred and fifty (150) 
dollars and fifteen per cent, of any and all recovery they 
might secure for him, whether the same be in money or 
property. That defendant Diggins assigned fifteen per 
cent, of his interest in said recovery as security for the pay¬ 
ment of complainants’ services. 
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On the 24th of May, 1906, they filed a bill for partition 
in behalf of their client Diggins, the same being No. 24,660 
in Equity. That during the pendency of this partition suit 
the defendant Pickford purchased the interest of said de¬ 
fendant Diggins, in the real estate of said Patrick Diggins, 
with notice of said fee agreement and assignment; and there¬ 
after filed his bill for partition, the same being No. 26,298 
Equity. 

That in the latter case such proceedings were had that 
on the 8th day of June, 1906, a decree for sale was passed 
appointing trustees to make such sale. 

On July 6, 1904, the complainants recorded their fee 
agreement among the Land Records of said District, and 
thereafter notified defendant Pickford and his agent, John 
II. Walter, of the existence of such agreement and of their 
claim of lien. 

It is then alleged that the defendant Pickford took the 
interest of the defendant Diggins in the property subject 
to the first partition proceedings and subject to their lien, 
which lien they arc entitled to have enforced against said 
property in the hands of Pickford or against the fund aris¬ 
ing from the sale thereof in the hands of the trustees ap¬ 
pointed to make sale thereof. 

The bill prays for the declaration and enforcement of said 
alleged lien against the property or proceeds of sale; and 
in the event of a sale, of the application of so much of the 
proceeds thereof as may be necessary to the satisfaction of 
their claim. 

It also contains a prayer for necessary references and for 
general relief. 

Process was issued against both defendants, -was served 
upon defendant Pickford and returned not found as against 
defendant Diggins. 

No further action was taken with respect to defendant 
Diggins. 

To the bill the defendant Pickford interposed a demurrer, 
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which demurrer was by the court (Mr. Justice Gould) over¬ 
ruled because of the allegation of the bill that the defendant 
Pickford before the purchase by him of Diggins’ interest, 
“was duly notified by complainants of their contract and 
agreement and the interest they had in the property of de¬ 
fendant Diggins” (Par. 4 of Bill). 

Thereupon the defendant Pickford answered the bill, 
denying absolutely and specifically that prior to his pur¬ 
chase of the interest of Thomas Diggins in the property in 
controversy, he had any knowledge whatever of the exist¬ 
ence of the complainants’ contract or claim of lien; deny¬ 
ing that John II. Walter was his agent, and claiming that 
even if Walter had notice of such contract or claim, it was 
not notice to him. 

To this answer a replication was filed. Thereafter testi¬ 
mony was taken and the case came on for final hearing. 

After a careful consideration of the entire case the court 
below passed a decree dismissing the bill (R., p. 44). 

A motion for a rehearing was filed (R., p. 44), which 
motion, after due consideration, was denied (R., p. 45). 

The case comes to this court on an appeal from the decree 
dismissing th§ bill. 


ARGUMENT. 


I. 

The testimony of the complainants as to the state¬ 
ments of John H. Walter, made to them out of the 
presence of defendant Pickford, were and are inad¬ 
missible. 

This testimony was offered over the objection of defend¬ 
ant’s counsel, the complainants’ counsel stating that he 
would offer proof to establish that Walter was the agent of 
Pickford. 
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The only testimony offered to establish such agency was 
an alleged conversation had by complainant Bendheim with 
defendant Pickford over a telephone, the day after the deed 
from Piggins to Pickford was placed of record. Mr. Bend¬ 
heim testifies that he said to Pickford: “Is this Mr. Pick¬ 
ford?” He said, “Yes, sir.” I said, “I see in the record 
where you have purchased from Thomas Piggins his interest 
in the estate of his uncle, Patrick Piggins.” I said, “What 

does this mean? Don't you know that we have a contract 

«. 

with Thomas Piggins and a lien on the property for services 
rendered and money advanced to him?” He replied, “Z 
don't know anything about it. You will have to see my 
agent, Mr. Walter” (R., pp. 20-21). 

Mr. Pickford, when examined upon this point, testified 
that “that conversation never took place. lie is mistaken 
with reference to that. What I did sav to him was that if 

t 

he had any claims against that property to see my attorney, 
Mr. Maddox” (R., pp. 30-31). 

In this Pickford is supported by the statements of com¬ 
plainant Rothschild on cross-examination, as follows: 

“I called on Mr. Maddox because Mr. Bendheim requested 
me to call. Because Mr. Bendheim told me to, and Mr. 
Bendheim got a telephone message from Mr. Pickford re¬ 
garding Mr. Maddox, and I wont to Mr. Maddox for that 
reason. Mr. Bendheim got a ’phone message from Mr. 
Pickford, in pursuance of which I went to see Mr. Maddox” 
(R., p. 18). 

It is true that Bendheim testifies that he “thinks he tele¬ 
phoned to Mr. Pickford once after that (the time of the 
conversation above related), when he said we would have to 
see his lawyer, Mr. Maddox. I know we got the information 
from somebody that we would have to see Mr. Maddox, Mr. 
Piekford’s lawyer, in relation to the matter, but I won’t be 
clear as to how I got that information” (R., p. 21). On 
cross-examination he testifies: 


fl 
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“I am positive that I had one conversation over the phone 
with Mr. Pickford, but I am not positive that I had more 
than one. My best recollection is that I did have” (R., p. 
25). 


In this connection Pickford testifies: 

“That he only had one conversation over the phone with 
Mr. Bendheim (R., p. fit), and that he never saw the com¬ 
plainants in this case until they began to take their testi¬ 
mony” (R., p. 29). 


Furthermore, Pickford testifies: 

“I understood that Walter was acting for Biggins. He 
was not acting for me. lie claimed to represent Thos. Dig- 
gins in the transaction with me. Walter did not represent 
me. lie told me he represented Digging. I did not pay 
any commission to Walter or any other person for the pur¬ 
chase of the property” (R., p. 29). 


Without enumerating the various statements alleged to 
have been made by Walter to the complainants, suffice it to 
say that Pickford denied specifically having authorized Wal¬ 
ter to make them, or any of them (R., p. 30). 

That- Walter was acting as the agent of Digging is conclu¬ 
sively shown by the testimony of the complainants them¬ 
selves. 


Mr. Rothschild testifies: 

“We endeavored to secure a loan on his (Digging’) undi¬ 
vided interest in the estate but were unsuccessful. At Mr. 
Digging’ request I went with him to the office of a man 
named Walter in the Colorado Building.” Explained to 
him “that .1 wished to be present at any time when he made 
a loan, if he desired to make it.” “I talked to Mr. Walter 
in the presence of Mr. Diggins and Mr. Walter said he could 
not tell me at that time whether they would make the loan 
or not, but he would be sure and let me know, &e:.” (R. pp. 
11 - 12 ). 
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Mr. Bendheim testifies: 

“Digging spoke to us about securing a loan on his interest 
and I remember having made some effort to secure it. He 
was rather impatient and wanted money. I wanted him to 
wait a little while in order that we might secure it for him. 
lie came to the office one day and said he had a man who 
would loan him the money, Mr. Walter, and Mr. Walter 
wanted to sec one of the firm in order to ascertain some¬ 
thing concerning the estate and what property it consisted 
of. I requested Mr. Rothschild to go up with Mr. Diggins 
and see Mr. Walter. That is the first I knew of Mr. Walter 
in connection with the transaction” (R., p. 20). 

From the foregoing testimony we respectfully submit it 
appears that Walter was not Bickford’s agent, but it estab¬ 
lishes conclusively that Walter was acting as the agent of 
Diggins. It necessarily follows that any statements made 
by Walter to the complainants in the absence of Bickford 
are not admissible in evidence as against the latter. 


II. 

The certified copy of the alleged contract between 
complainants and Diggins is not properly admissible 
in evidence: 

First. Because there is no provision of law for its recorda¬ 
tion in the office of the Recorder of Deeds. 

See— 

Ilegler vs. Faulkner, 153 U. S., 109. 

Cruse vs. McCauley, 96 Fed. Rep., 369. 

Carrington vs. Fot-ter, 37 Fed. Rep., 767. 

Bouchard vs. Dias, 3 Denio (N. Y.), 238. 

Second. Because no sufficient foundation was laid for offer¬ 
ing secondary evidence of the contract. 

Mr. Rothschild testified in chief that “he does not know 
what became of the original agreement.” Over objections 
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of defendant’s counsel he testified further that “he went to 
the Recorder’s Office and they made search for it but could 
not find it” (R., p. 13). On cross-examination he says: 
“The last time I saw the contract was the day I filed it” 
(R., p. 17). 

Mr. Bendheim says: 

“The original (contract) was sent to be recorded in the 
office of the Recorder of Deeds. Mr. Rothschild took it 
there. I have never seen it since its recordation. It evi¬ 
dently became lost in the Recorder of Deeds’ Office” (R., 
p. 19). 

Thus, according to the testimony of both complainants, 
the last seen of the contract was when it was filed in the 
Recorder’s Office. We submit, therefore, until some com¬ 
petent evidence was offered of a proper search having been 
made in that office, secondary evidence of the contract was 
inadmissible. 


III. 

There is no evidence showing that Pickford had 
any notice whatever of the existence of the complain¬ 
ants’ alleged contract with Biggins or of their claim 
of lien, prior to his purchase of Biggins’ interest in 
the estate. 

The only evidence offered by the complainants tending 
to show such notice consists: 

First. Of the declarations of Walter made to them. 

Second. Of the recital in the deed from Diggins to Pick- 
ford : “And all four said pieces or parcels of land and prem¬ 
ises being also subject to such decree as may be rendered in 
Equity cause * * * 24,660” (being the partition suit 

filed by complainants in behalf of Thomas Diggins). 
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With regard to the declarations of Walter we have, as we 
think, clearly shown that they were inadmissible in evidence; 
and in nowise binding upon defendant Pickford. (See 
Argument I.) 

With regard to the recital in the deed Pickford testifies: 

“I did not see the deed from Digging to myself before it 
was put on record. I don’t remember seeing it at all. I 
rarely ever see the deeds conveying property to me. I did 
not know that the conveyance was subject to such decree as 
may be rendered in Equity Cause * * * 24660. I did 
not know that it contained that. I was told by the Title 
Company that the only thing which affected the title was the 
McGuire suit” (R., pp. 38-39). 

Mr. Maddox testifies: 

“My first connection with the matter of Pickford’s pur¬ 
chase of Biggins’ interest was when Pickford brought me the 
certificate of title to the property that he had procured from 
the District Title Co., with the request that I examine the 
pending suit of Mary McGuire (R., p. 32). Do not recall 
that T noticed on the certificate that'tliere was a suit brought 
by Thomas Digging for partition of the property. I did not 
examine the case. I only examined the one that sought a 
money recovery from the estate (McGuire suit). I had not 
at that time heard of the partition suit” (R., p. 33). 

Upon being shown the deed from Digging to Pickford, he 
says: 

“I should say that in looking at this deed that my impres¬ 
sion would be that I had never seen it before. T do not re¬ 
member it; certainly my attention was not called to that 
provision of it” (R., p. 40). 

Assuming, however, that both Mr. Pickford and Air. Mad¬ 
dox had seen the provision of the deed, what does that 
amount to? 

No decree has ever been passed in that cause, and none 
could be after the disposition of Digging of all his interest in 
the subject-matter of it. 
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The rule is thus laid down in Cyc., vol. 1 , page 16 : 

“At common law the termination, or transfer pendente 
lite, of the interest of the plaintiff in the subject-matter of the 
action abated it. 

“It is also a well-settled principle that a complainant in 
equity suing in his own right, and alone, cannot, after he 
has parted with his whole interest in the subject-matter of 
the litigation, further prosecute the suit.” 

See— 

2 Dan’l Chanc. Pr., Sec. 1518. 

Brewer vs. Dodge, 28 Mich., 359. ....... 

Fulton vs. Greacer, 44 N. J. Eq., 443. 

Again, there is nothing in the recital which would indi¬ 
cate that the complainants had a written contract with Dig- 
gins for their fees and an assignment of his interest in the 
property. 

Against the testimony offered by the complainants we 
have the positive testimony of Pickford that he had no per¬ 
sonal acquaintance with either of the complainants and had 
never seen either of them until the beginning of taking of 
testimony in this case (R., p. 29). And both complainants 
testify to the same effect (R., pp. 17-24). He never saw 
Thomas Diggins in his life and does not know him at all 
(R., p. 28). During the pendency of the negotiations be¬ 
tween him and Walter with regard to the purchase of the 
interest of Diggins, Walter never mentioned the names of 
Bendheim and Rothschild to him. He did not know there 
were such people in existence (R., p. 29). He never heard 
of any contract between Bendheim & Rothschild and Dig¬ 
gins with respect to services to be rendered by them for Dig¬ 
gins until after the sale or exchange was made. Had he 
known anything about it he would not have bought the 
property (R., pp. 29-30). 

He saw some one at the Title Co. with respect to the title. 
Got a preliminary report about the McGuire suit and brought 

2 
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that up to Mr. Maddox to investigate it. Afterwards got a 
certificate, not an abstract. Did not get an abstract showing 
the different conveyances of the property (R., p. 36). And 
that he was told by the Title Co. that the only thing which 
affected the title was the McGuire suit (R., p. 39). 

We have also the strong physical fact in this case which 
does not depend upon the word of mouth of any witness. 
That fact is that the deed from Diggins to Pickford was 
recorded among the Land Records on the 10th of June, 
1904, and the contract of complainants with Diggins and 
their declaration of lien was not so recorded until July 6, 
1904 ? nearly one month later. Certainly it would be diffi¬ 
cult to presume prior notice on the part of Pickford from 
the recordation of these instruments by complainants. 

The fact is probably, as averred in the seventh paragraph 
of the bill, that the complainants recorded their agreement 
on the 6th of July, 1904, and thereafter notified Pickford. 

Furthermore we respectfully submit under the facts of 
this case appellants had no lien by virtue of their alleged 
contract with Diggins. 

By that contract Diggins agreed to pay them for their 
services a retaining fee of $150 and 15 per cent, of any and 
all recovery that might be secured for Diggins, either in 
money or property; and Diggins assigned to them 15 per 
cent. of such recovery as security for such payment. 

No recovery was had either in money or property, but 
Diggins parted with his entire interest in the subject matter 
of the contract. 

For this breach of contract on the part of Diggins com¬ 
plainants undoubtedly had a right of action for damages 
against him. There is nothing in this record to show that 
Diggins is insolvent, or that the complainants have not a 
complete and adequate remedy at law. 

Whatever may be the lights of the complainants as against 
Diggins with respect to the claim of lien, Pickford should 
not be affected by them, he being, as the evidence demon- 




11 


strafes, a bona fide purchaser for value, without notice of 
such rights. 

In conclusion, we contend that in view of the fact that 
the answer absolutely and positively denies the averments of 
the complainants’ hill with respect to notice on the part of 
the defendant Pick ford, the complainants cannot prevail 
because they have not established their case against the de¬ 
fendant by the testimony of two witnesses or the testimony 
of one witness and corroborating circumstances. 

We contend further, that the circumstances of this case 
corroborate very strongly and materially the evidence of the 
defendant. 

Wherefore we submit there is no error in the record and 
the decree of the lower court should be affirmed. 

Samuel Maddox, 

IT. Prescott Gatley, 

Attorneys for Appellee. 
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